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ABSTRACT

Globd knowledge management is crucidly dependent on public access to information — in
paticular, information on environmentd risks Y& mogt exiging sysems of governance
favour adminidraive or corporate secrecy, thereby monopalizing environmentd  information
in the hands of governmentd authorities or private Sakeholders. This peper  describes
innovetive initiatives to edablish avil sodey’s ‘right to know', by mandatory disdosure of
government-held information (from the 1966 US Freedom of Information Act to the 1998
UN/ECE Aarhus Convention) and of industry-hdd environmentd risk data (through the
worldwide soreed of Pollutant Release and Transfer Registers and through court-enforced
access to ‘privileged documentation — for example on tobaccordated hedth risks). These
disclosure drategies have triggered a ‘third wave of environmenta regulaion, replacing or
supplementing  traditiond  command-and-control  and market-based  instruments.  However, the
paper dso highlights continuing trangparency  deficits (sometimes resulting in “manufactured
uncertainty’) with regard to ridesengtive information of common concern.



Environmenta  governance is plagued by uncertainty, with regard both to bio-geophysicd
processes and to socio-economic cods and benefits (Arrow & Fsher 1974; lida 1993
Haremoés 2000; Stewat 2002). Some of those uncertanties ae exogenous oOften
incaculable, and we smply have to cope with them as risks and unknowns (Knight 1921, 19;
Jaeger et al. 2001; Funtowicz & Ravetz 2001; Engd et al. 2002)." Other information deficits,
however, ae manifesly endogenous, home-made — “manufactured uncertainty” (Beck 1998,
9) or “smokescreen uncertainty” (Lewis 1998). The sad redity is that we are dl too often kept
in the dark — through neglect or by desgn, by public officds or private sakeholders (Stiglitz
1999; Eigen 2003). The purpose of this paper is to take a doser look a ingruments which
different legd systems have developed to cope with the problem of undiscbsed or conceded
risk information; i.e, citizen access to publidy-hdd and privady-hdd data on environmenta
risks, the knowledge or ignorance of which may be decisive for precautionary action.

|. Public Data Disclosure

Higoricdly, there have been dgnificant differences between and among naiond
adminigrative lavs with regad to governmenthed information. While most Europesn
countries  (induding Britain, France, and Germany) have had a notorious tradition of
secrecy with regard to a broad range of data kept by public authorities (Rowat 1966, 1979;
Schwan 1984; Rose-Ackaman 1995, 114; Vahle 1999) — patly out of a legitimate concern
with effective governance (Dahl 1994; RowatRobinon et al. 1996), — the one mgor
exception was Sweden: Sarting with the Freedom of the Press Act of 1766, Swvedish dtizens
have had a right of access to public data, unmatched in any other legd sysem (Andersen
1973; Holgad 1979; Petrén 1987). Other Nordic countries followed much laer: Finland's
Publicity of Documents Act in 1951; Denmark’s Public Access Act in 1970 (Offentlighedslov
1970, Hodm 1975). Even 0, the Scandinavian goproach to government-hdd information
remained unusuad among the prevaling pettern of ‘arcane adminidration’ in Europe, where
access to files by dtizens was long viewed as incompatible with the principle of
representative— as digtinct from ‘direct’ — democracy (Bullinger 1979, 217).

Agang tha background, the US Freedom of Information Act of 1966 (FOIA 1966;
Foergd 1999) — dready foreshadowed by the Federad Administrative Procedure Act (APA
1946, 83; Cross 1953), and a the dae levd by Cdifornids 1952 ‘Brown Act' (Singer 1979,
310) — and the avdanche of ‘sunshine datutes? following in their wake dl over North
America ad in other common law countries (GSA 1976; Duncan 1999; McDonagh 2000;
Smyth 2000; Roberts 2002) readicdly changed the globd mgp of compardive adminidrative
law, ard may actudly have changed the universd caidogue of conditutiond rights (South
Africa 1996, §32/1/b; South Africa 2000, 83; Cdland & Tilley 2002; Banisx 2002; Bullinger
1985, 106).

Initidly, European countries other than those in Scandinavia were dow to follow suit.
Among the fird examples in continentd Europe was the Dutch Administrative Transparency
Act of 1978 (Netherlands 1978; Luebbe-Wolff 1980; Rutteman 2001). More than ten years
later, after conddereble debate in the Europeen Commisson and Paliament, Council
Directive No. 313 of 1990 on Freedom of Access to Information on the Environment
mandated the enactment of transparency legidation in dl EU member countries (EU 1990,
Winter 1990; Krémer 1991; Pdlemeerts 1991; von Schwanenflige 1991; Engd 1993; Huck
1993; Huck & Theuer 1994; Prieur 1997).

! Paradoxically, the“veil of uncertainty’ (Brennan & Buchanan 1985, 30) may even facilitate collective response
and decisiornrmeaking (Helm 1998; Kolstad 2002)

>Theterm goes back to U.S. Supreme Court Justice L ouis D. Brande's, who recommended “publicity ... asa
remedy for socia and industrial diseases. Sunlight is said to be the best of disinfectants’” (Brandeis 1932, 92).



Even though ‘green’ paliticians and academics in Europe hed long haled FOIA as “the
new Magna Carta of ecologica democracy” (Fischer 1989, 152) and as evidence of a new
“dructurd plurdism” (Giddens 2000, 55; Roberts 2001), reections & the governmentd leve
were anything but enthusiastic. Severd member dates missed the prescribed deedline for the
new dautory enactments and adminidrative reforms required, and the Commisson had to
resort to judida actions to make Gemany comply (ECJ 1999; EU 2000b; Schoch 2002).
Implementation of the 1990 Directive — now superseded by EU Parliament/Council Directive
2003/4/EC (Wilsher 2001; Jahnke 2003; EU 2003) — is dill far from pefect (Hdlo 1996;
Kimber & Ekadt 1999, EU 20008). It ssems as though old adminidrative habits, and
epecidly the entrenched rdluctance of civil service departments to conduct their business in
the open, are hard to break indeed.

Things began to change in the wake of the 1992 Rio Conference — darting with the
Convetion for the Protection of the Marine Environment in the North-Eagt Atlantic (OSPAR
1992, atide 9; Sands 1995, 619), opening public access to government-hdd information
regarding that particular maritime sub-region, which extends beyond the EU. Next was the
Councl of Europe, with the Convention on Environmenta Liability (Lugano 1993, atide 15;
Ebbeson 1997, 90) providing access to information held not only by governments, but dso by
“bodies  with public respongbilities for the environment and under the contrd of a public
authority”. Findly, the process of reform reeched the ill wider geogrephicd framework of
the United Naions Economic Commisson for Europe (UN/ECE), which includes not only the
Nordic countries but dso the United States and Canada, and especidly the countries of
Centrd and Eagern Europe. Freedom of access to environmenta information — under the
caichword of glasnost — had long been one of the politicd demands of divil-sodiety oppostion
groups in the former socidig countries, preceding and indeed precipitating the fdl of the
Berlin Wall (Stec 1998). Not surprisngly therefore, it was an dliance of Northern and Eagern
Europeen NGOs which played a key role in the prepaation and negotigion of the 1995
UN/ECE Sofia Guidelines on access to informeation and public participation in environmenta
decison-meking (Wates 1996). They led to the adoption of the Aarhus Convention on 25 June
1998 (UN/ECE 1998; Scheyli 2000; Petkova & Vet 2000; Zschiexche 2001, RoseAckerman
& Hdpagp 2002, Bruch & Czebiniak 2002), one of whose ‘three pillars now is public access
to environmentd information — incduding socdled ‘passve access (the right to seek
information from public authorities under atice 4); and the duty of governments to collect,
dsclose and disseminate such information regardless of specific requests (‘ective access,
under article 5; Stecet al. 2000, 6).

From a comparaive perspective, it is probably fair to say that Europe has begun to catch
up with North America, but il has a lot to learn in this regard (Coliver et al. 1999; Oberg
2000; Wilcox 2001). It would certanly be worthwhile to sudy both the transculturd and
psychologicd implications of that learning process, and its impact on civic and adminigtrative
atitudes towards environmental risks (Wiener & Rogers 2002) and on the perceived bdance
of openness versus security (Geiger 2000; Gessner & PFisani 2001). Even though some
information-based policies — such as environmental impact assessments, and ‘prior informed
consent’ procedures — are now globaly accepted (Send 1990, 25; Kern et al. 1999; Farber &
Morrison 2000; Wiener 2001), ‘context-rdated indruments for information rights and duties
ae dill far from mangream in EU environmenta governance (Burkert 1998; Holzinger et al.
2002). One of the mogt difficult sub-tasks was to persuade the European Union itsef (.e, the
bureaucracy in Brusds) tha it, too, had a problem with information disclosure It took years
of litigation (ECH 1997, 1998, 1999, ECJ 2001) to edtablish public access to EU Parliament,
Councl and Commisson documents (Kunzlik 1997; O'Nell 1998; Monediare 1999, Travers
2000; Wégenbaur 2001; Broberg 2002), now guaranteed by the ‘Trangparency Regulation’ of
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30 May 2001 (EU 2000)3 If that is any consolaion — some other inter-governmentd
bureaucracies like the World Bank had to go through a smilar learning curve as regards
information disclosure to the public (Shihata 1994, 28; Udall 1998, 404).

[I. Private Data Disclosure

The Atlartic divide looms larger Hill when it comes to questions of accessto privately -
held environmentd data, especidly information on environmenta and hedlth-related risks.
Theturning point for North American regulaory history was the Bhopa accidert in
December 1984, which occurred a the locd affiliate of aUS chemica company in Indiaand
killed more than 2,400 people (Desai 1993; Lapierre & Moro 2001). In the face of the
magnitude of that tragedy — and aso because it was followed in 1985 by ancther, dbet less
caagtrophic, accident in West Virginia (in a plant owned by the same corporation; Abrams &
Ward 1990, 143) which illugtrated the risk of amilar disasters a home — legiddive reaction
in the United States was swift, and truly innovative.

The Toxics Release Inventory (TRI) edablished in 1986 by the federd Emergency
Planning and Community Rightto-Know Act (EPCRA 1986, Weeks 1998; Greenwood &
Sachdev 1999) requires mandatory reporting of toxic indudrid emissons. The information is
then made publidy avalable (ortline) via a computerized database operated by the U.S
Environmenta Protection Agency (EPA) <http:/mww.epagov/tri>, and dso via naion-wide
non-governmental  networks and specid NGO webdgtes, such as the “Chemicd  Scorecard”
<http://www.scorecard.org>  kept by Environmental Defense and the “Right-to-Know
Network” <http://www.rtknet.org> operated by OMB Watch (Bass & MacLean 1993). As a
result, anybody can download dandardized, Ste-specific, upto-date and user-friendly data on
goecified toxic emissons from dl fadlities covered by TRI. At the date levd, Cdifornias
1986 Safe Drinking Water and Toxic Enforcement Act (known as ‘Proposition 65,
<http:/mww.oehhacagov/propes.ntmli>)  imposad  additiond  waning and  disdosure
requirements for toxic chemicas — as interpreted and applied by the courts (Lungren case
1996; Rechtschaffen 1996, 1999; Freund 1997) — unless emitters can show tha the leved of
exposureis|ow enough to pose ‘no sgnificant risk’ (825249.10.¢).

Although there had been earlier toxic-emisson disclosure laws a the sate and locd leve
gnce the 1970s — manly in response to demands by labour leaders to dert employees to
workplace risks (McGaiity & Shepiro 1980; Chess 1984; Hadden 1989) — the near-ingtant
success of TR and Proposition 65 seems to have taken everyone by surprise (Wolf 1996;
Konar & Cohen 1997; Stephen 2002). Both daiutes began taking effect in 1988. The most
recent data avalable — for the 10-year period from 1988 to 1997 — show that amospheric
emissons of some 260 known cacinogens and reproducive toxins from TR-reporting
fecilities have been reduced by approximady 85% in the dae of Cdifornia and by some
42% in the rex of the country (i.e, for dl chemicds liged in Cdifornia as known to cause
gther cancer or reproductive toxicity and reported as ar emissons under TRI; Roe 2002,
10233ffigure 1).

Attempts a explaining this “accidentd success sory” (Fung & O'Rourke 2000, 116)
vaioudy emphesze the innovative use mede of (8 dectronic communications via the

® Given that the EU is a signatory to the 1998 Aarhus Convention, its own ingtitutions will, upon ratification,
become ‘public authorities subject to the convention’'s disclosure requirements (Davies 2001; Rodenhoff 2002,
350). See ds0 art. 42 (access to documents), EU Charter of Fundamenta Rights (Nice 2000; Goldsmith 2001)

* See World Bank Procedures 1750 on Disclosure of Operational Information (September 1993, revised in June
2002  <http://www1.worldbank.org/opergtiong/disclosure/policy.html>). On  smilar initistives in  the African,
Asan and Inte-American Development Banks, the European Bank for Reconstruction and Development, the
International  Finance Corporation and the Multilatera Invesment Guarantee Agency, see Yearbook of
International Environmental Law 5, 296 (1994); 7, 262 (1996); 9, 340 (1998); Handl 2001, 47, Saul 2002; and
the website of the NGO Bank Information Center, <http://www.bicusa.org>




Internet, by TR (Jobe 1999); (b) reversd of the burden of proof for exemptions by
Proposition 65 (Barsa 1997); (c) enforcement by citizen suits, under both schemes (Grant
1997; Green 1999, Graf 2001, 669); (d) dandardized data, facliteting comparison and
‘performance benchmarking (Karkkainen 2001); and (€) the ‘reputationd’ effects of such
compdtitive ranking on a firm's behaviour (Graham 2001, 8; Graham & Miller 2001). While
it will, of course, be important to learn the right lessons from dl of this the outcome is
unlikedy to be atributeble to a st of isolated causes, let done mono-causd. There certainly
ae a number of plausble externd driving forces, and ‘success more often than not rests on
the right combination of information and regulation. Be that as it may, a number of observers
view the advent of ‘informationd regulaion’ (Magat & Viscud 1992, Kleindorfer & Orts
1998, Sage 1999, Sungein 1999; Stewat 2001, Case 2001), ‘smat regulaion’ (Gunningham
e al. 1998, 63), or ‘regulation by revdation (Forini 1998), as a vidble dternative to the
ddemae of traditiond environmentd lawv-meking and the kind of regulaory faigue it seems
to have soread (Lyndon 1989; Pedersen 2001; Cohen 2001). Scientigs advocate “mutud
transparency as a ussful mears to ensure accountability” (Brin 1998, 149); internationd
lawyers and politicadl scientists refer to ‘sunshine methods as effective new drategies to
induce compliance with environmenta tresties (Weiss & Jacobson 2000, 549); and
economigts hail disclosure drategies as the ‘third wave in pollution control  (Tietenberg
1998), after command-and-control (emisson dandards and fines) and  marketbased
gpproaches (emission charges, tradable permits).

‘Right-to-know’ laws have since been enacted in & least 25 U.S. dates and in Canada
(Zimmermann et al. 1995; Duncan 1998, 188; CEC 2001; Harison & Antweler 2003). Not
surprisingly, the North American pilot experience had its ripple effects dsawhere, the new
buzz-word being Pollutant Release and Transfer Registers (PRTR): in Audralia and Japan,
prompted in pat by guiddines devdoped in the Organisaion for Economic Cooperation and
Devdopmet (OECD 1996, 1998, <http://www.oecd.org/ehs/ehamono/#PRTRS>) in response
to a recommendation of the 1992 Rio Conference on Environment and Development (Agenda
21, 81961.c); in Brazl, Indonesa, and a number of other developing countries through
technical assstance projects organized by the World Bank (Wheder 1997; Afsah et al. 2000;
World Bank 2000). Further initistives for worldwide dissemingtion of the concept have been
launched by the UN Environment Programme (UNEP, <http://Aww.chem.unep.chv/prtr>); the
UN Irdtitute for Training and Research (UNITAR 2000); the Inter-Organization Programme
for the Sound Management of Chemicals (IOMC 2001); and private-sector networks such as
the International Right-to-Know Campaign, <http:/mww.irtk.org> (Casey-Lefkowitz 2001),
and the Global Reporting Initiative, <http:/Avww.globareporting.org> (GRI 2002).

The European Union decided, in July 2000, to establish a mandaory European Pollutant
Emisson Register (EPER 2000), to be operated by the European Environment Agency (EEA)
‘on top' of nationd inventories currently under preparation in severd member countries, with
the fird nationd data to be ddivered to the EEA by 2003. The fird operaiond sysem in
Europe was introduced in 1974 by the Netherlands Minisry of Housng, Spatid Panning
and the Environment (VROM), on a voluntay bass A mandaory sysem followed in
Norway, with data accessble to the public though not ectively disseminated. Sweden has
dated mandatory reporting (after voluntary pilot studies snce 1994) under a new PRIR
sysdem opeaed by the Environmenta Protection Agency in cooperation with the Chemicd
Inspectorate. The United Kingdom currently has a multi-regder sysem opeding in
England and Wades only. Other countries planning to have integrated nationd sysems in
operation by 2003 indude Austria, Belgium, the Czech Republic, Denmark, Finland,
Germany, Hungary, and Ireland (UN/ECE 2000, Annex 1).

Perhaps the most promisng regiond activity currently underway in Europe is the new
Protocol on Pollutant Release and Transfer Registers to be sgned in the framework of the




Aarhus Convention a the forthcoming Minigerid Conference on ‘Environment for Europe
in Kiev, 21-:23 May 2003 (UN/ECE 2002, decison 1/3). Once adopted and ratified in the legd
context of the convention, public access to emisson daa dong TR lines may become an
actiondble right — hence potertidly subject to supranationd judicid review by the Europeen
Court of Human Rights in Strasbourg (Guerra case 1998, McGinley case 1998, Weber 1990;
Gavoundi 2000; Hevet 2001, 173) — wel beyond the EU, and especidly in the countries of
Centrd and Eastern Europe. As mentioned before, people in those countries are acutely
sengtive to information on environmentd risks, which was denied to them in the pas, ad
which they do not wish to sse monopolized again, whether by public or by private
knowledge-holders and “knowledge brokers’ (Litfin 1994, 4).

The PRTR Task ForceWorking Group has held eight meetings to daie, and a draft text
has been findized for adoption a the Kiev Conference (UN/ECE 2003).° The main purpose of
the Protocol is to require adl member countries to edablish “publicdy accessble nationd
pollutant rdesse and trandfer regigers’ for pollutants and source categories to be listed in
annexes and expected to be expanded over time, possbly dso induding ‘diffuse sources
such as agriculture and traffic (draft article 2/11). A net effect therefore will be to bring
important environmenta data held by the private sector into the public domain.

[11. Outlook

Let us remember, however, that this is only the tip of the iceberg. There is a huge mass of
privately-hed environmentd and hedth risk information thet is woefully ‘asymmetric — to
use a somewhat euphemidtic term coined by Kenneth Arrow (Arrow 1963; Cranor 1999) — yet
is not covered by the Aarhus Convention & dl, and where Europe dill lags years behind
North America in terms of public access rules A dgriking illugretion is disdosure of the
tobacco industry’s ‘privileged documents under the 1998 Minnesota settlement (Humphrey
cae 1998, Cires et al. 1999; Little 2001): It is only now, dfter court-enforced eectronic
access to those corporate files, that a research team from the Universty of Cdifornia was adle
to document the multinationds wel-planned and highly successful sabotage of EU tobacco
advetisng legidaion (Bitton et al. 2002, Neuman et al. 2002), culminging in the annulment
of a 1998 Councl Directive (EU 1998; Smma et al. 1999) by the European Court of Justice
in October 2000 (ECJ 2000; Schroeder 2001; Tridimas & Tridimas 2002).° The
documentation shows, in gruesome detal ad trangparency, how ‘captured governments and
top poliicdans (with Germany up-front)’ were used and — to put it blunly — corrupted in a

® Note that the protocol will be open to al UN member states (draft article 26) regardless of their membership in
the UN/ECE or the Aarhus Convention. At the November 2002 session, however, the US delegation declared
that it would not participate in a negotiating capacity but would “continue to follow this and other internationa
groca@es dealing with the issue of PRTRS’ (UN/ECE Doc. MP.PP/AC.1/2002/2, paragraph 19)

The EU Commission has since proposed a new Directive on the approximation of the laws regulations and

adminigrative provisons of the Member Sates relating to the advertisng and sponsorship of tobacco products
(30 May 2001). The EU Council, a its meeting on 2 December 2002, agreed (againgt German oppostion) to
adopt the draft directive as amended by the European Parliament on 20 November 2002. The German
Government, under pressure from economic lobbyists and the conservative opposition party, now plans to take
the new directive to the European Court in Luxembourg once again (Lechner 2002; Didzoleit 2002)
! Simpson 2002. On 17 October 2002, Germany earned the infamous ‘Marlboro Man Award from the NGO
Network for  Accountability of Tobacco Transnationals <http://www.infact.org/101702mm.html>, for the
country’s stalwart diplomatic efforts — in codition with the USA and Jgpan — to block a globd ban on tobacco
advertising, promotion and sponsorship under draft article 13 of the World Hedth Organization's Framework
Convention on Tobacco Control, finalized in Geneva on 1 March 2003 for adoption by the 56" World Hedlth
Assembly in May 2003 (FCTC 2003). Germany has announced her refusa to accept the tresty, while the United
States now indsts on a “general resarvation clause’ that would dlow countries to opt out of any provision they
find objectionable (Tobacco Lite 2003)




game tha will have massve and messurable negetive effects on environmentad hedth for
years to come®

More trangoarency might dso help in some of the academic andyss concerned. For
exanple, a recent collection of legd opinions on the EU ban on tobacco advetising, by a
respectable German publisher (Schneder & Sten 1999), demondraied — according to the
editors preface — “driking conformity and unanimity” among the experts, to the effect that
the ban had indeed been ultra vires. However, readers had to proceed as far as page 55 to
discover (Klene 2000) that the learmmed book had been solicited and sponsored by the
Confederation of European Community Cigarette Manufacturers (CECCM). Given this
abundance of ‘manufactured uncertainty’ (and a good ded of pseudo-certainty, too), there
cearly is a need for new disclosure rules — to be goplied not only to government and industry,
but dso to scientific writers and law professors. Pending that, dl | can recommend is a high
degree of precaution when gpproaching German legd publications on thistopic.

Far more sarious, however, are recent developments triggered by the tragic events of
September 11, 2001. In the face of terorig bombing thrests againg the mogt vulnerable
targets — for example, mgor chemicd fectories, — a large part of indudrid risk data in the
United States is now in the process of beng reclassfied as ‘criticd infrastructure
infformation’ (Cha 2002, Davis 2002, Cohen 2002). Not surprisngly, economic pressure
groups which had adways resged the disclosure of environmentd risks to the public — such as
the American Chemistry Council (ACC, formerly the Chemical Manufacturers Association,
CMA), the Coalition for Effective Environmental Information (CEEI), and the Center for
Regulatory Effectiveness (CRE) — ae lending enthusasic support to the Bush
Adminigration's efforts a redricting access to such information (Greenwood 1999). They
scored a firg tactica victory with the ‘data qudity rider’ atached to the U.S. Treasury
Depatment’'s annud  appropriction  bill in December 2001 (DQA 2001; Ade 2001,
Logomasini 2002, Conrad 2002), which directed the Office of Management and Budget
(OMB) to develop new “Guiddines for Ensuring and Maximizing the Quality, Objectivity,
Utility, and Integrity of Information Disseminated by Federal Agencies’ (OMB 2002; EPA
2002). Subdtantive and procedurd redrictions on environmental informetion disclosure have
snce been imposed by the Homeland Security Act of 25 November 2002 (HSA 2002; Gidiere
& Forreger 2002, Blanton 2002, O'Reilly 2002, Echeveria & Kaplan 2002, Senzor 2002,
McDermott 2002). Further satbacks for public access to chemicd risk information are to be
expected from section 202 of the Domestic Security Enhancement Act now in preparaion
(DSEA 2003, dso known as “Patriot Act 117).

Right up to the 2002 Johannesburg World Summit on Sustainable Development, the United
States — no matter how much fault critics may have found with its environmenta record in
other areas — had remaned the undisputed champion of citizen access to environmentd data,
public or private Indeed, in his message to the summit, Secretary of Stae Colin Powel
highlighted the ‘access initiaive by 26 civil society organizations in nine countries t0 assess
how wel governments are providing access to risk information (Powel 2002, 10; Petkova et
al. 2002, WRI 2002). Sating from Principle 10 of the 1992 Rio Declaration, the ‘Plan of
Implementation’ adopted by the summit reaffirmed the need “to ensure access, a the nationd
levd, to environmentd information”, and in paticular, “to encourage devdopment of
caharent and integrated information on chemicds such as throu%h nationad pollutant release
and trander regigers’ (Johannesburg Report 2002; Gray 2003).” However, a the Nairobi

® Stochastic mortdity estimates in the EU Commission's ‘Explanatory Memorandum’ to its proposed new

Directive of 30 May 2001, COM (2001) 283ffind, p. 9 (8§7.3.2). For legidative and econamic background see
Kevekordes 1994; Donner 1999; Chaloupka & Warner 2000

® Sections 23(f) and 128. See dso the Johannesburg Declaration’s cdl on private sector corporaions “to enforce
corporate accountability, which should teke place within a transparet and steble regulaory environment”



ssson of the UNEP Governing Coundl in February 2003, a follow-up proposa for globd
guiddines on the gpplicstion of Rio Prindple 10 — induding more spedific rules on
information access — ran into oppodtion from the United States in codition with the Group of
77/China, and was deferred to the next (2005) session. °

Are we about to come full crde then? The very principle of transparency, das, will risk a
severe backlash as the public's hardwon ‘right to know’ suddenly confronts the ugly daw of
a zombie, resurrected from the dark ages of European adminidrative law: Government's
‘hiding hand' .

(Report p. 4, aticde 29); and the cdl for ,public access to rdevant information® in the work programme to
implement the ‘Johannesburg Principles on the Role of Law and Sustainable Development’, adopted by the
Globa Judges Symposium on 20 August 2002; Environmental Policy and Law 32, 236-238 (Rehbinder 2003)

10 “Ephancing the Application of Principle 10 of the Rio Declaration on Environment and Development’, UN
Doc. UNEP/GC.22/3/Add2/B (2002), and decison UNEP/GC.2IL.3/Add1l (2003) directing the Executive
Director to submit a report for review in 2005; Earth Negotiations Bulletin 16:30, 9 (10 February 2003); see dso
the U.S. State Department’ s current position on PRTRS, note 5 above
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