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SUMMARY

The governing of how water is distributed, how it is used, and how clean it is, are
the substance of a substantial body of law at the local, national and international
levels.> However, the rights of urban residents to access clean, safe, and adequate
water in Zimbabwe are being infringed as the implementation and enforcement
of water quality laws and policies are inadequate and ineffective. This paper
unravels the mix of factors inhibiting the provision of clean water to residents and
access to justice. These include economic decline, poor local governance structures,
political interference, corruption, population growth, the decaying water supply
infrastructure, and sheer disregard of water quality standards and laws.

This paper is a synthesis of theory and practice. Theoretically, it highlights the key
legislative, policy, and institutional gaps and weaknesses in the implementation
and enforcement of water quality laws, such as the low penalties for water quality
related crimes, promotion of the “polluter pays” principle by the effluent disposal
permit system, and the absence of a constitutionally guaranteed environmental
right in Zimbabwe. From a practical perspective, the paper mixes theory and
practice by analysing civil and criminal court cases handled by the Zimbabwe
Environmental Law Association, a public interest environmental law group, based
on water pollution in Harare, Gweru, and Mutare. Notably, the major hindrance to
enforcing water quality standards through litigation are identified as the lack of an
environmental ethic within the judiciary and law enforcement agencies, the long
court process, and the current economic problems. Therefore, the thrust of this
paper is to create the foundation for political and economic reforms that enhance
compliance with environmental laws and access to justice. Additionally, this paper
promotes the development of an environmental ethic in the water management
and supply institutions, the judiciary, law enforcement agencies, local authorities,
the industrial sector, and households. Thematically, this paper falls under the
creation of a culture of compliance section, with an emphasis on public access to
justice and communicating a compliance message based on practical examples.

1 OVERVIEW OF THE WATER QUALITY SITUATION IN URBAN AREAS
The discharge of untreated industrial, municipal, domestic waste, and washing

of agricultural chemicals into water bodies are the major sources of pollution in
urban areas of Harare, Mutare, and Gweru. The net effect includes water supply
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problems, unpleasant odors and taste in tap water, death of fish, and increased
growth of weeds, as well as the escalation of water borne diseases, such as
diarrhoea, cholera, and dysentery?> Consequently, compliance with water quality
standards is of paramount importance as water for human consumption must be
of high quality and access to safe water should be understood as a basic human
right.*

Over the years, Harare’s sources of water, like Lake Chivero, have become heavily
polluted® leading the Zimbabwe National Water Authority and the municipality
to use eight chemicals to treat the water for drinking. The chemicals are often
unavailable which has led to water rationing and people fetching water from
unclean sources or boiling tape water. As a result, a number of deaths due to
intermittent cholera outbreaks and poor sanitation in high-density suburbs have
been reported.® On the other hand, the City of Gweru has also faced water quality
problems over the years. In 2003, the municipality negligently discharged sewage
into drinking water pipes and this contamination caused an outbreak of cholera
and diahorrea in Mkoba suburb.” In 1997, the Gweru municipality discharged
untreated sewage effluent into Gweru River, which caused the growth of aglae
and blockage of irrigation pipes belonging to a group of farmers in Mambanjeni
communal lands. The farmers were greatly affected as their crops dried and
the water could not be used for bathing and washing as it caused itching of the
skin.® The same situation played out in Mutare where the municipality has been
continuously discharging untreated sewage effluent into Sakubva River, negatively
impacting the livelihoods of a community living downstream.’

It should therefore be pointed out that the protection of rivers and dams that
supply water to urban areas is of utmost importance. This can only be achieved
if water quality standards are set out in national legislation, regulations, and
by-laws. Further, water policies must be effectively implemented and enforced
to ensure compliance by the industries, local authorities, and individuals. The
following sections will highlight the key administrative, legislative, economic, and
political factors inhibiting compliance and enforcement of water quality laws in
the country.

2 ANALYSIS OF LEGISLATIVE, ADMINISTRATIVE AND JUDICIAL
MECHANISMS TO PROMOTE COMPLIANCE

There is a plethora of legal frameworks that regulate water quality, such as the
Water Act (Chapter 20:22), the Water (Waste and Effluent Disposal) Regulations
(S.I 274/2000), the Public Health Act (Chapter 15:09), and the Environmental
Management Act (Chapter 20:27) as well as by-laws passed by local authorities.
These laws stipulate and prescribe administrative measures for ensuring
compliance with water quality standards such as effluent discharge permits,
investigation and monitoring of pollution. In legal parlance, judicial remedies
such as criminal sanctions and civil action are also used as functions of a legal
compliance and enforcement structure. Imperatively, the strengths and weaknesses
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of administrative and judicial measures in ensuring compliance with water quality
standards should be assessed.

2.1 Pollution Permit

The issuance of effluent discharge permits is being used as a tool to ensure
compliance with water quality legislation. Essentially, the Water Act in Section
68 (1)(a) and the Water (Waste and Effluent Disposal) Regulations criminalize the
disposal of waste effluent without a permit issued by the Pollution Control Unit."
Color codes, green, blue, yellow and red are used to indicate the threat level of
effluent disposals. A blue permit indicates environmentally safe effluent disposals
while a red permit indicates environmentally harmful disposals. Conceptually,
the permit system denotes the application of the polluter pays principle in the
sense that permit holders pay for registration, an environmental monitoring fee,
and municipal fees.! Polluters in the red category pay more fees for the permit
and this was aimed at forcing them to strive to reduce pollution and attain better
categories. Nevertheless, the permit system has been rendered ineffective in
combating water pollution and promoting compliance with legal requirements
due to the low permit fees paid by major polluters, such as local authorities and
industries, who find it cheaper to pollute than to invest in costly pollution control
technology when they are trying to cut production and operational costs due to
the adverse economic and political situation. Zimbabwe National Water Authority
water quality technicians confessed that some industries and local authorities
in Harare, Mutare, and Gweru that started in the red permit category when the
permit system was introduced are still in that category as the red permit fees do
not act as an effective disincentive to polluters.”? Additionally, the fees are not
constantly reviewed while inflation is rising.

2.2 Monitoring and Investigating Pollution Cases

Through an effective, accurate, and well resourced monitoring and investigation
system, unauthorized disposal of waste water and effluent can be easily detected
through biological, chemical, and physical analysis. Monitoring and investigation
of non-compliance with water quality standards is the duty of officers and
inspectors in the Pollution Control Unit in terms of the Water (Waste and Effluent
Disposal) Regulations and the Environmental Management Act.

However, monitoring and inspection of pollution cases has been hampered by the
economic problems. As a result, the Pollution Control Unit and local authorities
in Harare, Mutare, and Gweru are facing critical financial and human resources
problems. Many water quality experts and technicians have left Zimbabwe, and
most water quality monitoring stations do not have modern laboratory equipment
and continuously struggle with transport and fuel shortages.”® A combination of
these factors have emasculated and adversely affected the ability of the Pollution
Control Unit to conduct quarterly water quality compliance inspections. Further,
inspectors may find it difficult to monitor compliance at night as the Water Act
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and the Water (Waste and Effluent Disposal) Regulations only allow them to
access disposal sites during normal working hours for purposes of inspection and
collection of water samples.

2.3  Use of Criminal Sanctions

Criminal law is the most widely used method of enforcing environmental law
although its effectiveness is a subject of debate in many jurisdictions.'* Accordingly,
the Water Act in Section 68 and the Environmental Management Act in Section
57 prohibits water pollution and makes it an offense punishable by a fine or
imprisonment. A spot fine can also be levied on a polluter in terms of Statutory
Instrument 30 of 2005. For example, Mutare City Council was criminally charged
and convicted of polluting Sakubva River and for failing to apply for an effluent
discharge permit. Nonetheless, the major criticism against the use of criminal
sanctions in promoting compliance with environmental law is the low penalties
or monetary fines paid by those convicted of polluting water."> For example, in
the Mutare Municipality case the criminal court ordered the municipality to pay a
paltry fine of Z$1,500,000 in 2005.

However, despite the low monetary penalty, the judgment is theoretically
significant as the court in addition to the fine, ordered the municipality to repair
its sewage treatment facilities and to construct a footbridge for the people to cross
the polluted river without contracting diseases. Rather depressing is the fact
that on the ground the municipality has not complied with the court order as it
cites lack of financial resources to upgrade the sewage treatment facilities and to
construct the footbridge. Another handicap for using criminal sanctions to enforce
water quality standards through the judicial process is the lack of appreciation and
awareness of the elements of environmental crimes by magistrates, prosecutors,
police officers, and even water quality inspectors. Additionally, while water
pollution cases require expert evidence, enforcement has also been hampered by
the long delays in the judicial process in Zimbabwe.!®

2.4  Use of Civil Remedies

Civil law remedies are an equally important method of compelling compliance
with water legislation in Zimbabwe for those who suffer personal or economic
harm by claiming compensation and applying for court orders compelling
polluters to stop polluting water sources or to take other measures. Until recently,
not many people relied on civil law remedies to enforce water quality legislation
or environmental legislation.”” The major hindrance to access to justice for many
communities is the aspect of legal standing (locus standi). However, the Class
Actions Act (Chapter 8:17) provides scope for public interest litigation, but the
limitation is that before instituting legal action on behalf of others a person is
required to make an application to the High Court to have his/her legal standing
tested and confirmed by the court before instituting the legal action. In the
same vein, there are conceptual constitutional problems in enforcing water and
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environmental rights in Zimbabwe. Unlike a number of other African countries,
the Constitution of Zimbabwe does not recognize environmental rights, neither
does it recognize economic, social or cultural rights.'® Although the Environmental
Management Act" espouses environmental rights, these rights are not enforceable
as they are just statements of intent.

In spite of this gloomy situation, there has been a steady upsurge of civil law
cases based on water pollution as well as nascent positive responses by the
courts to enforce the law.? In the case of Moses Mazhande and others v. Chitungwiza
Municipality, residents sued a municipality for negligently discharging raw sewage
into homes and Manyame River? The High Court ordered the municipality
to take steps to close the sewage drain, to repair its sewage treatment works
and to rehabilitate the contaminated land. Another pending case is that of Dora
Community v. Mutare City Council which also highlights the use of civil law
remedies in enforcing water quality standards. The community sought an order to
compel the Mutare City Council to stop polluting Sakubva River and to construct
a footbridge across the river. 2 Theoretically, the court decision in the Mazhande
Case was testimony that civil litigation or the threat of it can be a potent tool to
enforce and compel compliance with water quality standards. In that case, the
municipality was jolted into action, appealing for funds from the government
to upgrade the sewage system after receiving court summons. However, the
current political and economic problems are impeding litigation efforts as the
municipalities and polluters plead the lack of funds as a defense.

3 ECONOMIC AND POLITICAL FACTORS

The enforcement and implementation of water quality regime in Zimbabwe can
not be isolated from the broader political, social, and political context; doing so
hinders compliance. Ideally, a clean water supply system requires infrastructure
development by replacing old water networks and improving technology,
transparency, and accountability in local governance structures, as well as
sustainable and equitable tariffs, effective revenue collection, and investment to
improve efficiency. However, Zimbabwe has an ailing economy, characterised by
the highest inflation rate in the world standing at over 15 000% and rising. As a
result, there are acute shortages of foreign exchange, fuel, spare parts, laboratory
equipment, and even experts to repair, refurbish, and expand the sewage
treatment plants. Industries are no longer investing in pollution control while local
authorities and the Zimbabwe National Water Authority are overwhelmed by the
water supply situation.

Political interference and corruption have made matters worse as the Minister of
Local Government and National Housing dismissed all local authority councils
controlled by opposition political parties replacing them with Commissions
and eventually giving the Zimbabwe National Water Authority the mandate
to treat and supply water in many municipalities.” Political manipulation also
affected the water pricing systems as government has consistently controlled the
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water prizing structure under the guise of making water affordable to the poor,
yet as a way of attracting urban voters during elections. The unsustainable and
uneconomic rates being charged for water in urban areas in the face of huge costs
for water purification and supply make compliance with water quality standards
difficult.** In sum, the takeovers, uneconomic and low water charges, and political
interference create a fertile ground for corruption in the water treatment and
supply business and significantly inhibit the enforcement and implementation of
water quality and supply standards.

4 CONCLUSIONS AND RECOMMENDATIONS

From the above analysis a number of institutional, policy, and legal conclusions
and recommendations can be made to promote compliance with water quality
laws and standards.

First, the overarching issue in Zimbabwe is that as environmental management
is linked to the broader political and economic issues in the country, and there is
a need for concrete political and economic reforms. This will trigger investment
and the availability of resources required to improve the clean water supply
infrastructure and technologies and systematic governance structures. These
resources include foreign currency, fuel, spare parts and laboratory equipment,
retaining technical experts, and more.

Second, there is need for a new Constitutional dispensation that will protect
economic, social, and cultural rights, including a person’s right to live in a clean
and healthy environment. This will in turn help in the creation and promotion of a
culture of compliance and enforcement of environmental laws.

Third, there is need to ensure that criminal monetary penalties and effluent
disposal permits are regularly reviewed in line with the hyperinflation trends in
the country to make them deterrent and discourage local authorities, individuals,
and industries from polluting.

Fourth, there is need to establish an Environmental Court that can deal with all
environmental cases, including water quality cases. This should be supported by
judicial training on environmental law.

Fifth, public interest law organisations should be capacitated and strengthened
to take up cases on behalf of poor communities affected by water pollution and
environmental harm.

Sixth point is that training workshops on monitoring and investigation of water
quality crimes and environmental crimes for the police, municipal police and the
local authorities should also be prioritized, while awareness campaigns must also
be conducted among the citizenry on water quality legislation to ensure that they
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know their duties and obligations in relation to water quality management thereby
creating an environmental ethic and values for compliance.

Last, public policy dialogues for decision makers should be held targeting the
national budget and policy making processes to ensure the promulgation of laws
and policies that can be implemented with the available financial resources.
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