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SUMMARY

The United States is moving beyond an import-safety approach where decisions are
made at the border to one that targets critical points in the imports life cycle. This
trend is occurring in the hazardous waste trade in North America, where significant
weaknesses exist in the United States’ ability to track hazardous waste across North
American borders. This paper reviews on-going efforts to improve hazardous waste
tracking across borders in North America. To build on these efforts, this paper
recommends that the United States and Mexican governments require foreign
consignees of United States or Mexican hazardous waste to send a certification
back to them stating that the recycling or disposal activity has occurred. It also
recommends that the United States and Mexico manually share data on hazardous
waste shipments from Maquiladoras to the United States. These two steps would
greatly improve the ability of North American governments to monitor hazardous
waste shipments. These efforts should occur as part of a larger effort to ensure that
the borders do not act as a shield to protect wrong doing in any NAFTA country,
and that all actors in the production, distribution, and sale of imports are held
accountable for ensuring that their products meet the environmental, health, and
safety standards of the country where they are being sold.

1 INTRODUCTION

This paper evaluates the United States’ experience working to improve the
tracking of transboundary hazardous waste shipments with Canada and Mexico.
These efforts are largely consistent with the framework presented in the recent
United States government report, Action Plan for Import Safety: A Roadmap for
Continual Improvement.! We offer suggestions for how these three countries can
work together to ensure that their borders do not act as a shield to protect wrong
doing in any NAFTA country.

2 THE PROBLEM

Public institutions have had difficulty keeping pace with the scope, pace, and
complexity of the rapid growth in international commerce. Since 1950, global trade
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has grown twenty-seven fold to an estimated U.S. $16 trillion in 2007, equal to 31
percent of world gross domestic product (GDP).2

In countries throughout the world, this difficulty is evidenced by serious health,
safety, and environmental problems with certain imported products. Examples in
the United States include cadmium-contaminated zinc sulfate fertilizer from China,
lead-tainted toy jewelry from Mexico and China, engines that are non-compliant
with the Clean Air Act, smuggled wildlife, and ozone depleting substances from
all parts of the globe.?

Trade-related hazardous waste issues are more nuanced. Most hazardous waste
generated in the United States, Mexico or Canada remains in North America.
Problems have been documented in this North American trade in hazardous
waste and with hazardous waste management along the United States-Mexico
border. Yet no recent gripping or “smoking gun” situation has galvanized political
attention on compliance-related problems that may exist with this trade.*

A number of reasons exist why the United States is taking steps to improve
its ability to better manage these shipments despite this lack of a “smoking
gun.” Hazardous waste has become a border security issue, both because of
the dangers inherent in the waste itself and because of the difficult nature of
properly inspecting the sealed drums containing these wastes. Moreover, because
generators have to pay to dispose of hazardous wastes, strong incentives exist to
illegally dispose of these wastes if adequate compliance monitoring controls do not
exist. Finally, governments in North America have felt acute political pressures to
make sure NAFTA does not cause a “race to the bottom” in terms of environmental
standards.

3 AN EVOLVING RESPONSE

Governments have historically responded to trade-related problems by increasing
the number of border requirements applicable to imported goods. The United
States Customs and Border Protection (Customs) now monitors imported goods
for compliance with more than 400 laws and 34 international treaties, statutes,
agreements and conventions on behalf of 40 federal agencies. Some agencies such
as the Department of Agriculture, the Food and Drug Administration, and the Fish
and Wildlife Service have inspectors at border ports to assist in these inspections.

Border inspections alone, however, can no longer ensure that international trade
is compliant with domestic environmental laws. Customs typically is able to
inspect only about 3 to 5 percent of all shipments.”> Even if Customs were able to
raise the amount of cargo it could inspect, most ports have little space for trucks
or containers to wait and backups would cause gridlocks in the transportation
system.
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These border realities have caused the United States to move beyond an import-
safety approach where decisions are made at the border to one that targets critical
points in the imports life cycle. The Action Plan for Import Safety finds that the
border should be one of many spots in a network of interconnected points in the
import process where verification and inspection of goods occurs.

The plan puts forth five “building blocks” to advance a common vision of the
safety of product imports. These are: increasing accountability, enforcement, and
deterrence; focusing on risks over the life-cycle of an imported product; building
interoperable systems; fostering a culture of collaboration; and promoting
technological and innovative and new science.

Underlying this plan is a call for government agencies to work with the private
sector and foreign governments to “prevent harm in the first place” by improving
manufacturing and distribution processes of U.S. imports.

This framework is consistent with many on-going governmental efforts to improve
import compliance. Customs, for example, is leading a federal government effort
under a partnership known as the International Trade Data System, to utilize the
new Customs electronic data management system, the Automated Commercial
Environment, for the electronic collection, use and sharing of international trade
data. This system will offer single window electronic filing of documents to the
trade community and support the electronic exchange of information between
government agencies.

A number of federal agencies are also working to promote compliance before the
point of entry. Currently, for example, the Food and Drug Administration inspects
foreign medical factories importing products to the United States® and the U.S.
Department of Agriculture evaluates the equivalence of foreign meat and poultry
food regulatory systems and sanitary measures to insure the product meets U.S.
import requirements.”

4 TRACKING HAZARDOUS WASTE SHIPMENTS IN NORTH AMERICA

The United States, Canada and Mexico employ the concept of prior informed
consent to control transboundary hazardous waste shipments. Under this system,
material regulated in one country as hazardous waste may only be exported with
the prior consent of the importing country. A number of weaknesses exist in the
system that makes it difficult to track international shipments of hazardous waste
from cradle-to-grave.

41 The Current System
The prior informed consent concept and domestic hazardous waste management

laws rely on government agencies sharing information on transboundary
hazardous waste shipments. In all three countries, importers and exporters must
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obtain written approvals from national governments to ship hazardous waste or
hazardous recyclable material from one country to another. Consent must also be
obtained from the destination country. Under this notice system, importers will
receive permission to ship a specific kind and amount of waste from one country
to another for a designated period of time.

Facilities that accept hazardous waste from foreign generators must notify the
U.S. EPA region before the first shipment arrives, but are not required to re-notify
the U.S. EPA unless the character or source of the waste changes. When an actual
shipment crosses the border, the U.S. receiving facility is required to send a copy
of the manifest to EPA Headquarters within 30 days of receipt.

This notice-based system does not track actual shipments, and does not operate
on a “real-time” basis. It does give the United States some control over what
hazardous waste enters the country, where it should be going and how it will be
treated. For the reasons discussed in the next section, however, collecting and
matching all the paperwork necessary to identify whether specific hazardous
waste shipments are going where they are suppose to be going is extremely
difficult, undermining effective compliance monitoring.

4.2  Weakness in the System

At least three major weaknesses exist in this system. The first weakness is that the
notice system is paper-based, and consequently imposes a high administrative
burden on the governments and limits their ability to use the information for
compliance monitoring. Currently, countries share export requests and consent
documents with one another by sending copies through the mail, by fax, or by
cable and enter data into multiple systems manually. It does not allow for the real-
time exchange of information between governments and government agencies,
resulting in processing backlogs and inaccuracies in existing data systems because
data must be entered manually.®

The second weakness is that maquildora industries, assembly factories in Mexico
operating under a special tax program, are exempt from this system. Under
Mexican law, maquiladoras are required to export their hazardous waste. Although
almost all of this waste goes to the United States, maquildoras are exempt from
the notice system under the La Paz Agreement.” As a result, the Environmental
Protection Agency does not have accurate information on the quantity, type, origin,
method of handling, of maquiladoras sending waste into the United States. In the
past, the manifest was the critical document for beginning any compliance review
of maquiladoras. However, efforts to collect manifests at the border and enter them
manually into a data base called HAZTRAKS proved extremely unreliable, time
consuming and expensive. In addition, logistical and financial obstacles derailed
efforts to link the HAZTRAKSs database with other United States hazardous waste
databases and with Mexican data bases.
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The final weakness in this system is that no return notice system is in place in the
United States as it is in Canada to ensure that the waste actually goes where it
is suppose to go. Only Canada has an integrated transboundary hazardous waste
management system. In Canada, the consignee of hazardous waste must send a
certification to Environment Canada stating that the recycling or disposal activity
has occurred. So, for example, if a Canadian company receives permission from
Environment Canada to send hazardous waste to the United States, once the
waste actually arrives at its destination facility in the United States, that facility
must notify Environment Canada when it has recycled or disposed of that waste.
With shipments originating in the United States, or Mexico for that matter, no such
return notice is required. The United States does not know whether shipments
leaving the country actually reach their approved destination. Likewise, Mexico
does not know whether shipments that are supposed to enter the United States
actually reach their destination.

5 A NEW DYNAMIC FOR THE HAZARDOUS WASTE TRADE
51  The Framework for Cooperation

Efforts to address these problems have evolved along the lines of the building
blocks put forth in the United States Action Plan on Import Safety. These efforts are
occurring largely — but not exclusively — through the work of the Commission
for Environmental Cooperation, often referred to as the environmental side
agreement to NAFTA.

In 2003, the Environmental Ministers of the Commission for Environmental
Cooperation put forth a resolution to promote greater cooperation on the
transboundary hazardous waste trade in North America. The resolution called on
the three countries to work to strengthen the environmentally sound management
of hazardous waste and hazardous recyclables on waste streams of common
concern; to work toward the interoperability of waste tracking systems; and to
support capacity building needs in Mexico. This resolution reinvigorated the work
of the Commission for Environmental Cooperation’s Hazardous Waste Task Force,
which has been largely dormant the preceding years.

5.2  Developing a Business Process Model

The first step of the hazardous waste task force was to understand how the
North American hazardous waste trade actually worked. The task force held
three public workshops to develop schemas, known as business process models,
which outlined all the steps that need to occur for hazardous waste to be traded
between the three countries. Although the purpose of the business process models
was to lay the ground work for the electronic exchange of information between
the countries, it also ended up giving the governments a complete understanding
of the trade process, and as a consequence helped identify ways to maximize
government efficiencies, direct resources toward weak spots and to look for points
of collaboration.'
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5.3  First Steps Toward Inter-operability

With respect to the electronic exchange of information, the governments are
developing common data standards for export requests and consent documents
and a method for sharing this information electronically. The Commission for
Environmental Cooperation project will allow governments to exchange this
export request and consent information electronically. This will reduce government
administrative burdens, improve data quality, make it easier to provide data to
environmental enforcement and border protection agencies, facilitate the adoption
of emerging tracking technologies and help the governments provide more timely
and coherent information on what crosses their national borders. This project will
also enhance compliance. The new electronic system will include information on
shipment requirements contained in the notice and consent documents. This will
allow the governments to compare the requirements with the actual shipment
information in order to determine possible violations."

5.4  Electronic Tracking of Waste

The U.S. Environmental Protection Agency (EPA) is exploring the feasibility
of using radio frequency technology (RFID) to track actual hazardous waste
shipments entering the United States. Currently, EPA is designing a demonstration
pilot for maquiladora waste entering the United States. RFID refers to small
electronic devices that consist of a small chip and an antenna. The RFID chip can
transmit manifest data on the hazardous waste shipment to government agencies
in near real-time at designated points in the process, such as the generating facility,
the border and the treatment, storage and disposal facility. The results from this
pilot may inform the application of this technology to a much broader range of
international trade in environmentally dangerous goods and substances.

6 CONCLUSIONS

Unlike the Food and Drug Administration or USDA’s inspection work overseas,
the United States Environmental Protection Agency does not have a compelling
public health, safety or environmental reason for the regular inspection of
Mexican or Canadian generators or transporters of hazardous waste. However, all
three countries have compelling reasons to want to know whether waste shipped
within North America actually reach its intended destination and that the borders
are not used as a shield to protect unlawful behavior. The work described above
represents important first steps in this process. Some additional steps by the
United States could greatly enhance this effort.

6.1 Develop a Close-Looped, Canadian-Style System
Only Canada has the ability to track hazardous waste shipments from cradle-

to-grave. The simplest, easiest way to improve the ability of the United States to
monitor shipments would be for the United States and Mexico to adopt a similar
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system to that of Canada, where the consignee of the waste must notify the
exporter’s government that the shipment has actually arrived at its destination.

6.2  Share Data on Maquiladora Shipments

The idea of linking HATRAKs with Mexican databases was ahead of its time.
However, the goal of linking databases should not obscure the fact that the United
States and Mexico could manually share information to determine the extent of
compliance-related issues with maquiladora shipments.

In Mexico, a maquiladora determines whether a waste is hazardous in Mexico and
the United States. If the waste is hazardous in the United States, the maquiladora
arranges with a U.S. facility to receive its hazardous waste before preparing
an aviso de retorno (return notice application). The information collected on an
aviso de retorno is entered into a data base in Mexico. This information includes
information on the generator, the destination and shipping route of the waste, and
the company that will handle the return of the waste.

If the United States should receive this information from Mexico, EPA and the
states could incorporate this information into the routine, periodic inspection
cycle.

6.3 Develop a Common Vision, Objectives and Strategies

North America has made tremendous progress in cooperating on ways to
improve the compliance monitoring of hazardous waste shipments. Given that
governments of Canada and Mexico have changed since the Commission for
Environmental Cooperation’s Council Resolution 03-08, it may be time to consider
another resolution which puts forth a comprehensive framework for improving
the compliance monitoring of transboundary hazardous waste shipments. This
framework could reinforce ongoing trinational efforts while emphasizing the need
to share information on actual shipments, promote cradle to grave tracking of
waste shipments, and reinforce the need for proper training of border inspectors.

This framework should be part of a larger vision, with clearly defined objectives
and strategies, that work to ensure that the borders do not act as a shield to
protect wrong doing in any NAFTA country, and that all actors in the production,
distribution and sale of imports are held accountable for ensuring that their
products meet the environmental, health and safety standards of the country
where they are being sold.
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