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SUMMARY

The alarming rate of illegal dumping of hazardous wastes witnessed in the
late 1980s appeared to have been checked in the early 1990s by the adoption
and subsequent entry into force of the Basel Convention and some regional
instruments on the subject. The Probo Koala incident in Abidjan, Cote d’Ivoire in
August 2006, however, has brought to the remembrance of the global community
the harsh health and environmental consequences of this unwholesome practice.
More importantly, it constitutes a litmus test for the existing instruments,
revealing their strengths and weaknesses. Thus, against the background of
the Probo Koala incident, this paper undertakes a critical analysis of the Basel
Convention compliance mechanism, identifying inadequacies in the mandate of
the Basel Secretariat and the poor exchange of information requirements under the
Convention as major contributors to the Cote d’Ivoire tragedy.

1 INTRODUCTION

The dumping of hazardous wastes in Abidjan, Cote d’Ivoire in August 2006
by the tanker - The Probo Koala (hereinafter “the Probo Koala incident”) has
brought to the limelight, not only the thriving business of transboundary
movement of hazardous wastes around the world, but also the adverse health and
environmental implications of this infamous trade.' It has also brought to light
institutional and operational deficiencies, as well as a drastic lack of capacity of a
large number of countries to manage waste in an environmentally sound manner.?
It questions the effectiveness of the existing relevant international instruments in
combating this trade around the world, particularly from the developed to the
developing countries, and underscores the questionable nature of the parties’
compliance with the regulatory instruments. Recognizing this fact, the former
Executive Secretary of the Basel Secretariat, Mrs. Kuwabara-Yamamoto stated that:
One of the important lessons from the situation in Abidjan is that we have a
serious problem with enforcement. National and international laws are in place to
regulate these exports, but problems arise because of the lack of legal and technical
institutional capacity in many developing countries to monitor traffic across their
borders. Strengthening the enforcement capacity of the Parties will therefore
remain a priority for the Basel Convention in years to come®
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Furthermore, besides revealing cracks in the current structure of international
environment governance,* the incident specifically questions the efficacy of the
Basel Convention on the Control of the Transboundary Movements of Hazardous
Wastes and their Disposal (“the Basel convention”)® in fulfilling its mandate of
protecting human health and the environment against the adverse effects of the
generation, transboundary movements and management of hazardous wastes.

In light of the Probo Koala incident, this paper undertakes a critical analysis of
the Basel Convention compliance mechanism. In order to address the relevant
issues raised by the subject, the paper is divided into five parts. Part II provides
an account of the Probo Koala incident and Part III discusses the existing
compliance mechanism under the Basel Convention. Part IV critically assesses
the Basel Compliance mechanism against the events of the Probo Koala. Part V
concludes the discussion, making recommendations for improving the compliance
mechanism of the Basel Convention.

2 THE PROBO KOALA INCIDENT

The series of events which culminated in the Cote d’Ivoire tragedy began when
a Korean-built, Greek-managed, but Panamanian-flagged tanker chartered by the
multibillion dollar (euro) Dutch commodities trading company Trafigura Beheer BV
(“Trafigura”) docked in Amsterdam to discharge its load on 2 July 2006. As the ship
discharged a portion of its cargo in a barge that was moored alongside the ship, a
west wind carried its sharp stench into nearby residential neighborhoods, where
residents notified the police. “This is the worst stench we have ever experienced
here,” said an employee of Amsterdam Port Services, a waste disposal company.®
Amsterdam Port Services took a sample of the black substance from one of the
tanker’s tanks. Though declared as “waste water” used to clean gasoline shipping
tanks, chemical analysis told a different story. The hydrocarbons in the material
contained high concentrations of mercaptan, a substance which is highly toxic and
odorous in high concentrations.” After an analysis of the residues, it was decided
that the disposal operation required the use of specialist facilities in Rotterdam
and would cost in the range of Euros 250,000 — 300,000 and not Euros 19,000 as
originally envisaged, due to the high toxicity of the waste. Trafigura stopped the
discharge of the residues, refusing Amsterdam Port Services’ new quotation for the
disposal of the slops. The slops were reloaded on the Probo Koala and the tanker
left with the consent of the Amsterdam Port Authorities. Trafigura assured the Port
Authorities that the residues would be managed safely elsewhere.

Three days later, the Probo Koala set sail to Estonia. Amsterdam port officials sent
an urgent message to their counterparts in Paldiski, an Estonian port, informing
them that a ship with a “suspicious cargo” was headed their way. Thus, the Probo
Koala was unable to get rid of its ‘chemical soup” in Paldiski, where it took on a
consignment of gasoline bound for Africa. After unloading the gasoline in the
port of Lagos, Nigeria, it arrived in Cote d’Ivoire in August. A company called
Tommy, which had just been established in July, took delivery of the slop which
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the European ports had turned away. Ivorian officials and witnesses say more
than a dozen trucks contracted by Tommy simply poured 528 tons of the waste at
17 public sites around Abidjan after midnight of August 19. In the early hours of
Monday 21 August 2006, residents of several parts of the district of Abidjan were
awoken by a thick and suffocating smell. By morning, eyes were stinging, noses
bleeding, stomachs, chests and ears were aching. Tests later confirmed the sludge
contained mercaptans and hydrogen sulfide, a potent poison that, particularly
in confined spaces, can cause blackouts, respiratory failure and death. Alerted,
the Ministry of Environment and Forestry mobilized its services whose initial
investigations led to the discovery of the dumping of some substance on several
sites of the district of Abidjan.

The incident evolved into a crisis and a tragedy from sanitary, psychological,
ecological and socio-economical perspectives. It led to massive displacement
of residents living near the dump sites, and violent public demonstrations
throughout the district of Abidjan. In view of the magnitude of the crisis, the Prime
Minister and the Government resigned on 7 September 2006. A new Government
was formed with the Ministers of Environment and Transport replaced by new
individuals. The heads of the Customs Services, the Abidjan Harbour and the
Governor of the District of Abidjan were all relieved of their duties.® Interestingly,
it has also led to an upsurge in calls for a reassessment of the compliance
mechanism of the Basel Convention.

3 THE BASEL CONVENTION COMPLIANCE MECHANISM

Articles 4 and 6 of the Basel Convention impose obligations on parties to prevent
pollution due to hazardous wastes. With the object of preventing the adverse
health and environmental implications of hazardous wastes generation, movement
and disposal, the Convention regulates the generation, movement and disposal
of hazardous wastes. Adopting a preventive approach, the Convention enjoins
parties to take appropriate measures to ensure the reduction, to a minimum, of
the generation of hazardous wastes within their territories, taking into account
social, technological and economic aspects.’ It also requires parties to cooperate
in the development and implementation of new low-waste technologies, with a
view to eliminating, as far as practicable, the generation of hazardous wastes.!’ In
regulating the transboundary movement of wastes, it prescribes the Prior Informed
Consent procedure.!! The Prior Informed Consent procedure imposes a duty
on the state of export to notify the prospective states of import or transit, of any
intended transboundary movement of hazardous wastes. The state of export can
either provide this information itself or require the generator or exporter to do so
through the channel of its competent authority."? The state of import shall respond
to the notifier in writing, either consenting to the movement with or without
conditions, or denying permission for the movement, or requesting additional
information.” A copy of the final response of the state of import shall be sent to the
competent authorities of the states parties concerned. In this regard, the state of
export shall not allow the generator or exporter to commence the transboundary
movement until it has received written confirmation that:
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(a) The notifier has received the written consent of the state of import; and

(b) The notifier has received from the state of import confirmation of the existence
of a contract between the exporter and the disposer specifying environmentally
sound management of the wastes in question.'

More so, each state of transit is obligated to promptly acknowledge to the notifier
receipt of the notification. It may subsequently respond to the notifier in writing,
within 60 days, consenting to the movement with or without conditions, or
denying permission for the movement, or requesting additional information.
To this end, the state of export shall not allow the transboundary movement to
commence until it has received the written consent of the state of transit.”> When
the waste finally arrives in the state of import, the Convention enjoins parties to
dispose of such wastes in an environmentally sound manner. This entails taking
all practicable steps to ensure that the wastes are managed in a manner which will
protect human health and the environment against the adverse effects which may
result from such wastes.®

In addition, the Convention obliges parties to take appropriate measures to ensure
inter alia: (a) the availability of adequate disposal facilities for the environmentally
sound management of hazardous wastes;" (b) that the transboundary movement
of hazardous wastes is reduced to the minimum;" and (c) prevent the import
of hazardous wastes if it has reason to believe that it will not be managed in an
environmentally sound manner.”

4 THE PROBO KOALA INCIDENT AND THE BASEL CONVENTION
COMPLIANCE MECHANISM: A CRITICAL ANALYSIS

The sequence of events that precipitated the Probo Koala incident reveals the
inadequacies of the regulatory procedures/mechanism of the Basel Convention. As
earlier noted, the tanker — Probo Koala carried the hazardous wastes from the port
of Amsterdam to Paldiski, Estonia, and further down the road to the port of Lagos,
Nigeria before its final dumping in Abidjan, Cote d’Ivoire. I am persuaded that
a more efficient international regulatory framework would have intercepted the
waste in transit and averted the eventual disaster in Abidjan. There are obvious
weaknesses in the policing of parties’ compliance under the Basel Convention.
Two areas of weakness that facilitated the Cote d’Ivoire tragedy are discussed in
this paper, namely, (1) the absence of the duty on parties to inform neighbouring
states of the presence of a vessel with hazardous wastes within their region;
and (2) the lack of supervisory role for the Basel Secretariat in waste shipments.
It is noteworthy that these two are not the only areas of weakness in the Basel
Convention, but the ones that provided a leeway for the Probo Koala incident.?

41  Absence of the duty to inform

The notification requirement under the Prior Informed Consent procedure, article
13(1) of the Basel Convention obligates parties to inform other states which are
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likely to be affected by an accident which occurred during the transboundary
movement of wastes or their disposal. Clearly, this duty arises only after the
occurrence of an accident, and the information should be given to states which
are likely to be affected by the accident only. There is no obligation in the Basel
Convention for a party to inform its neighbours of the movement or transit
of hazardous wastes within their coastal waters. The absence of this duty is
particularly worrisome given the widespread capacity deficiency amongst parties
to the Convention. In the case of the Probo Koala, Amsterdam port officials had
to send an urgent message to their counterparts in Paldiski, Estonian using the
Port State Control database as required by the EU Directive, but the Estonian
authorities found themselves under no obligation to inform African countries
when the ship headed for Africa. Similarly, after offloading its consignment of
gasoline in Nigeria, the Nigerian authorities, even though informally informed
of the ship and its cargo,” did not find themselves obliged to alert fellow African
countries of the ‘suspicious cargo’ aboard the Probo Koala. This gives room for
the assumption that, had there been such a duty to inform, information about the
slop aboard the Probo Koala would have been made available to the appropriate
authorities, thereby foreclosing any reason why any state might have for accepting
the waste.

This point is aptly supported by the UNEP Project Document on the Capacity-
building Programme for the Monitoring and Control of Hazardous Wastes and
Toxic Chemicals in the Gulf of Guinea, which identified the need for proper
information sharing among neighbouring states as a veritable tool for averting a
reoccurrence of such incident, thus —

The sequence of events and the route followed by the Probo Koala in the Gulf of
Guinea before she eventually discharged the waste in the port of Abidjan confirms
the regional dimension of the problem. It also highlights the absolute need for the
sharing of appropriate information between port facilities in the sub-region. It also
confirms the necessity for a fluid and efficient mechanism for information sharing
as well as early warning procedures in the case of illegal traffic. This mechanism
should be regulated under an adequate legal framework.”

I sympathize with this observation and will reiterate that the absence of a duty to
inform in the Basel Convention is a major limitation of the instrument and a key
contributor to the Cote d’Ivoire incident.

42 Lack of supervisory role for the Basel Secretariat in waste
shipments

Article 16 of the Basel Convention enumerates the functions of the Basel Secretariat
to include arranging and servicing meetings provided by the Convention,
preparing and transmitting reports of meetings, communicating with focal points
and competent authorities of parties, compiling information concerning authorized
national sites and facilities. Hence, the core functions of the Basel Secretariat are
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that of coordinating and monitoring, with very limited supervisory functions.
This limited supervisory authority of the Secretariat in wastes shipments (e.g., in
the Prior Informed Consent procedure) has been identified as a major weakness
of the Convention.” Consequently, the effective implementation of the Convention
depends on the extent and quality of its implementation at the national level. Thus,
given the prevalent lack of capacity to dispose wastes in an environmentally sound
manner amongst parties to the Convention, breach should be expected.

This weakness played-out in the Cote d’Ivoire episode. Had the Secretariat been
clothed with adequate supervisory functions over waste shipments, it could
have been notified by one of the parties that had business with the Probo Koala
before the incident (i.e., the Netherlands, Estonia, or Nigeria). This could have
triggered the intervention of the Secretariat to prevent the eventual health and
environmental disaster in Cote d’Ivoire. As long as the Secretariat is expected to
stay aloof of wastes shipments, expecting parties to play according to rules in the
absence of an umpire, more disasters may be looming. It is indeed a great pity that
the Secretariat is to be notified concerning any given transboundary movement of
hazardous wastes only when a party which considers that its environment may be
affected by such movement has requested that this should be done.”*® Apart from
this situation, the Secretariat will be considered a trespasser or a meddlesome
interloper if it ventures into issues relating to the transboundary movement of
wastes between parties. The Bamako Convention on the Ban of the Importation
into Africa and the Control of Transboundary Movement and Management of
Hazardous wastes within Africa?” makes a better provision in this respect. It
obligates its parties to ensure that copies of each notification concerning any
transboundary movement of hazardous wastes and the response to it are sent to
the Secretariat. Clearly, such notification requirement enhances the Secretariat’s
participation in the shipment of wastes.

5 CONCLUSION

The dumping of hazardous wastes in Abidjan, Cote d’Ivoire has once again
awoken the global community to the adverse health and environmental
consequences of the hazardous wastes trade. As efforts are being made in several
fora to prevent a reoccurrence of such an incident, and to improve the capacity of
states in handling similar disasters, it is necessary that the international community
returns to the drawing board, by taking a look at the legal superstructure upon
which waste trades are regulated. Since the Basel Convention is the principal
instrument in this regard, the foregoing analysis has revealed areas of possible
amendment of the instrument in order to strengthen its regulatory framework.
To this end, there is need to impose a duty on parties, to inform neighbouring
states of the presence of vessel(s) with suspicious cargo within their region, and
to accord the Secretariat a supervisory role over inter-parties shipment of wastes.
It would appear wanting in discretion to expect parties to conduct themselves in
accordance with the provisions of the Convention in the event of waste shipments
without a supervisory body to ensure compliance.
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