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SUMMARY

In recent years, the nation-state's monopoly over international law and institutions
has been eroding. The rise of an effective and active global civil society on the one hand
and that of increasingly powerful international institutions on the other have created a pow-
erful dynamic that is reshaping the way international law is made and enforced. This paper
describes the emergence of influential environmental and social standards at international
financial institutions and the parallel emergence of citizen-based mechanisms to enforce

those standards.

1 INTRODUCTION

Since the 1980s, international
financial institutions led by the World Bank
Group have been developing environmen-
tal and social policies that are oriented
towards protecting certain rights and inter-
ests of affected communities. These poli-
cies address, for example, issues relating
to environmental assessment,? involuntary
resettlement2 and indigenous peoples.3
The influence of these standards extend
well beyond the substantial sphere of
World Bank Group operations, however, as
they have become the models for regional
development banks and national laws in
some countries.

More recently and importantly, the
standards of the International Finance Cor-
poration, the private sector arm of the
World Bank Group, have emerged as the
predominant standards for all international
project finance in developing countries.4
Export Credit Agencies from the OECD
countries have agreed to benchmark their
environmental and social standards
against those of the International Finance
Corporation.5 In addition, the world's

largest commercial banks, who collectively
are responsible for arranging more than
80% of all foreign project finance in devel-
oping countries, have agreed to follow
International Finance Corporation stan-
dards.6

The development and strengthen-
ing of these standards, and their applica-
tion to the full range of financial institutions,
has resulted in large part from pressure
brought by international civil society in col-
laboration with local affected communities.
These stakeholders recognize, however,
that standards without any enforcement or
oversight mechanism will not result in
improved practice on the ground. For that
reason, the call for enhanced environmen-
tal and social standards has been met by a
parallel call for effective, transparent and
independent enforcement mechanisms.

Beginning with the 1993 creation of
the World Bank Inspection Panel, affected
citizens have been given new rights to hold
international institutions accountable for
compliance with their policies and proce-
dures. Today citizens enjoy enforcement
mechanisms at five multilateral financial
institutions? and three bilateral financial
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institutions8 where they can seek to enforce
the environmental and social policies of the
institutions. Each of these enforcement
mechanisms differs to some degree, but
they share one thing: they all provide local
people with an opportunity to seek the insti-
tution's compliance with applicable environ-
mental and social policies. The original
conception for these mechanisms emanat-
ed from civil society organizations and aca-
demics outside of the traditional interna-
tional legal order who recognized the need
for enhanced citizen involvement in inter-
national institutions.® These mechanisms
were viewed both as a response to the
international organizations' immunity and
as a way to ensure that those people most
affected by the organization's activities
have some sort of mechanism to ensure
their rights and interests under the policies
were met.

Generally speaking, the citizen
enforcement mechanisms at international
financial mechanisms can be categorized
as reflecting a “compliance model” exem-
plified by the World Bank Inspection Panel,
a “problem-solving” model exemplified by
the International Finance Corporation's
Compliance Advisor and Ombudsman
office, or a hybrid of both systems exempli-
fied by both the Compliance Advisor and
Ombudsman office and the Asian Develop-
ment Bank's Accountability Mechanism.
Brief descriptions of the Inspection Panel
and the Compliance Advisor and Ombuds-
man office's processes are provided below.

2 HOW THE WORLD BANK
INSPECTION PANEL WORKS10

The World Bank Panel was created
“for the purpose of providing people direct-
ly and adversely affected by a Bank-
financed project with an independent forum
through which they can request the Bank to
act in accordance with its own policies and
procedures.”! The Panel evaluates the
Bank's performance against the standards
set forth in the Bank's operational policies
and procedures. It is comprised of three
permanent members, each of whom serves
for five years. To ensure independence,

Panel members cannot have served the
Bank in any capacity for the two years pre-
ceding their selection. More importantly,
Panel members can never work for the
Bank again. The Panel also has a perma-
nent Secretariat with five staff.12

Claims can be filed by any affected
party or parties (other than a single individ-
ual) in the borrower's territory.13 The affect-
ed parties' local representative, the Bank's
Board of Executive Directors, or, in some
cases, any one Executive Director, is also
eligible to file claims. In a deliberate
attempt to limit the role of NGOs and their
lawyers, non-local representatives can rep-
resent affected parties only in “exceptional
cases” where “appropriate representation
is not locally available.”14

Claims must be in writing and must
explain how the affected parties' interests
have been, or are likely to be, directly
affected by “a failure of the Bank to follow
its operational policies and procedures with
respect to the design, appraisal and/or
implementation of a project financed by the
Bank.”15 The claimant must demonstrate
that it has exhausted other remedies by
first providing Bank staff a reasonable
opportunity to respond to the allegations.
Upon receiving a complete request for
inspection that is not clearly outside the
scope of the Panel's authority,16 the Panel
registers the claim, notifies the claimant
and the Board of Executive Directors, and
forwards a copy of the claim to Bank Man-
agement, which has twenty-one days to
respond.’” The Panel then has twenty-one
days to review Management's response
and to make a recommendation to the
Board of Executive Directors regarding
whether the claim warrants a full investiga-
tion.18

The Board of Executive Directors
has exclusive authority to authorize or deny
a full investigation. Although this led to sig-
nificant politicization of the Panel process
in the first few years, since changes made
in 1999 the Board has supported every
Panel recommendation for an investiga-
tion.1® Once an investigation is authorized,
the Panel enjoys broad investigatory pow-
ers including access to all Bank staff. Mem-
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bers of the public may also provide the
Panel with supplemental information rele-
vant to the claim. After the investigation, the
Panel issues a report evaluating the Bank's
compliance with its policies. Within six
weeks, Management must submit to the
Board of Executive Directors a report and
recommendations in response to the
Panel's findings. The Panel's Report, Man-
agement's recommendations, and the
Board's decision are released two weeks
after Board consideration.

As of January 1, 2005, the Inspec-
tion Panel had received thirty-three formal
requests for inspection and registered thir-
ty of them.20 The Panel has found the eligi-
bility requirements have been met and rec-
ommended an investigation in seventeen
claims, and the Board has approved inves-
tigations in thirteen of those requests.20
The Board has approved every investiga-
tion recommended by the Panel since a
clarification of the eligibility procedures was
made in 2000.

3 HOW THE INTERNATIONAL
FINANCE CORPORATION
OMBUDSMAN'S OFFICE WORKS

The President of the World Bank
Group created the Office of the Compliance
Advisor/Ombudsman (CAO) in 1999 to
address complaints relating to the Group's
private sector arms — the International
Finance Corporation and the Multilateral
Investment Guarantee Agency — neither of
which were covered by the Inspection
Panel. Although the Office of the Compli-
ance Advisor/Ombudsman's office has both
an advisory and compliance function, it
considers its ombudsman function as its
primary and most important responsibility.
The ombudsman function was designed to
respond “to complaints by persons who are
affected by projects by attempting to
resolve the issues raised using a flexible,
problem-solving approach.”22 Any individ-
ual, group, community, entity or other party
affected or likely to be affected by the social
or environmental impacts of an Internation-
al Finance Corporation or Multilateral

Investment Guarantee Agency project may
make a complaint to the ombudsman. Rep-
resentatives of those affected by a project
may also file a complaint, with appropriate
proof of the representation.

The Office of the Compliance Advi-
sor/Ombudsman acknowledges receipt of
all complaints, typically within five days of
receipt. The Office of the Compliance Advi-
sor/Ombudsman then evaluates whether
the complaint falls within its mandate, and,
if it does, whether to accept or reject the
complaint. Complaints must demonstrate
that the complainant has been, or is likely
to be, affected by actual or potential social
or environmental impacts on the ground.
The complaint must relate to an aspect of
the planning, implementation or impact of
an International Finance Corporation or
Multilateral Investment Guarantee Agency
project. Complaints that are “malicious, triv-
ial or which have been generated to gain
competitive advantage” are not accepted.23
The Office of the Compliance Advisor/
Ombudsman also determines whether it
thinks a problem-solving approach — for
example facilitated dialogue, consultation
or mediation — could be effective in
addressing the complainant's concerns.

Once a complaint is accepted, the
Office of the Compliance Advisor/Ombuds-
man immediately notifies the complainant,
registers the complaint, refers the com-
plaint to the relevant International Finance
Corporation or Multilateral Investment
Guarantee Agency personnel with a
request for information, and informs the
project sponsor of the complaint. Manage-
ment has 20 working days to respond to
the request for information.

The Office of the Compliance Advi-
sor/Ombudsman then undertakes a prelim-
inary assessment to determine how it pro-
poses to handle the complaint. This
process is not time-bound but normally
takes 30 working days after the decision to
accept the complaint. After the preliminary
assessment, the Office of the Compliance
Advisor/Ombudsman provides to the
claimant a specific proposal for how it pro-
poses to address their complaint.
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The Office of the Compliance Advi-
sor/Ombudsman's proposal may include
anything from convening informal consulta-
tions with International Finance Corpora-
tion/Multilateral Investment Guarantee
Agency or the project sponsor to organizing
a more formal mediation process. One of
the options outlined will also be a compli-
ance audit in complaints that raise any
issue of compliance with the International
Finance Corporation/Multilateral Invest-
ment Guarantee Agency policies. Overall,
the ombudsman's office seeks to take a
proactive and flexible approach where the
“aim is to identify problems, recommend
practical remedial action and address sys-
temic issues that have contributed to the
problems, rather than to find fault.”24

The Office of the Compliance Advi-
sor/Ombudsman has broad investigatory
powers, including authority to review Inter-
national Finance Corporation or Multilateral
Investment Guarantee Agency files; meet
with the affected people, International
Finance Corporation or Multilateral Invest-
ment Guarantee Agency staff, project
sponsors, and host country government
officials; conduct project site visits; hold
public meetings in the project area; request
written submissions from any source; and
engage expert consultants to research or
address specific issues.25 The Office of the
Compliance Advisor/Ombudsman con-
cludes the complaint process either when a
settlement agreement has been reached or
when further investigation or problem-solv-
ing e fforts are unlikely to be productive. At
that point, the Office of the Compliance
Advisor/ Ombudsman informs the com-
plainant of its decision and provides a report
to the President of the World Bank Group,
which may include specific recommenda-
tions regarding issues raised by the com-
plaint. The Office of the Compliance Advi
sor/Ombudsman may also conduct a com-
pliance audit to address non-compliance
issues identified in the course of responding
to the complaint or may refer any policy
issues to the advisory role of Office of the
Compliance Advisor/Ombudsman.

As of January 2005, the Office of
the Compliance Advisor/Ombudsman’s

function has received approximately 40
claims, 20 of which had come from one
project — the Baku-Thbilisi-Ceyhan pipeline.
Some of these claims have resulted in long
and complex involvements by the Office of
the Compliance Advisor/ Ombudsman's, for
example complaints relating to the New-
mont Corporation's Yanacocha gold mine
in Peru, and others have involved relatively
short interventions, for example a case
involving one family's inadequate compen-
sation for land lost to the construction of
Chile's Pangue Dam. The Office of the
Compliance Advisor/ Ombudsman is still
too new to evaluate its ultimate effective-
ness in meeting the aspirations of the
claimants, but it is pioneering the use of
alternative dispute resolution methodolo-
gies for civil society complaints in the inter-
national context. The compliance side of
the Office of the Compliance Advisor/
Ombudsman has had less experience thus
far (with only its first two compliance
reviews in process), but may yet provide
citizen-based compliance oversight similar
to that of the Inspection Panel.

4 ASIA DEVELOPMENT BANK

In theory at least, the two approaches — of
an ombudsman and a compliance mecha-
nism — can coexist in one accountability
system. That theory is now being tested by
the Asian Development Bank's new mech-
anism created in 2004.26 The Asian Devel-
opment Bank accountability mechanism
requires complainants to go first to a “spe-
cial project facilitator,” which despite the
name is intended to raise the affected per-
sons' concerns with the project to the proj-
ect sponsor and Asian Development Bank
staff and seek a mutually acceptable solu-
tion through flexible dispute resolution
processes. If the claimant is unsatisfied
with the process, the claimant can at any
time request a compliance review from an
independent “compliance review panel”
patterned closely after the World Bank
Inspection Panel. The Asian Development
Bank mechanism has already received
several complaints in just its first year of
operation.



HUNTER 233

5 CONCLUDING REFLECTIONS

Innovations like the Inspection
Panel, the International Finance Corpora-
tion's Office of the Compliance
Advisor/Ombudsman and the other citizen-
based enforcement mechanisms reflect
major shifts in the paradigm of how envi-
ronmental and social policies are enforced,
and who enforces them, at the internation-
al level. This shift reflects civil society's
demands for a greater and more direct role
in decisions that profoundly affect the qual-
ity of their lives and environment. It extends
to the international sphere the important
role citizen enforcement played in securing
environmental protection at the national
level. It also reflects the increasingly out-
ward orientation of international organiza-
tions in their efforts to interact directly with
civil society.

Less clear yet is whether these cit-
izen enforcement mechanisms will ulti-
mately be sufficiently robust to provide pos-
itive results for the affected people who
bring the claims. An evaluation of the
Inspection Panel showed that about half of
the claimants who brought cases felt that
the process resulted in some important
benefits for them.27 Others saw initial
advantages from the press and pressure
that was created by filing the claims, but
those advantages disappeared as the spot-
light from the Panel process faded. These
findings argue for more monitoring authori-
ty and for more commitment from the under-
lying institutions to implement the findings
of these enforcement mechanisms.
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