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SUMMARY

This article summarizes tools for compliance with obligations imposed by environ-
mental agreements. The author looks to the development and successful implementation
of compliance incentives under the Montreal Protocol to provide an example to Parties of
other multilateral environmental agreements, while they are developing their own mecha-

nisms for implementation.

1 INTRODUCTION

The normative element of compli-
ance with treaty obligations derives from
the duty and obligations contained in the
customary principle, pacta sunt servanda,
as enshrined in the Vienna Convention on
the Law of Treaties. The principle, however,
does not provide the mechanism upon
which compliance with treaty obligations
must be observed, a function that is fulfilled
by developing the compliance mecha-
nisms.

1.1 Implementation as a Tool
For Compliance

The implementation of obligations
contained in environmental agreements
encompasses all the actions required to
carry out the commitments in those agree-
ments. This requires the development of
strategies for such implementation. One
important element for such a strategy is the
identification of obligations to be imple-
mented along with other elements of com-
pliance strategy. Elements of compliance
strategies include data collection and
reporting, identification of potential non-
compliance trends, regular review and
assessment of implementation of obliga-
tions, and peer pressure.

The implementation of these obli-
gations requires a phased approach
whereby at the national level, each state
party is required to agree on national imple-
mentation measures and to ensure its
national compliance. Unless there is a well-
laid down strategy for national implementa-
tion of treaty obligations, it may be difficult
to comply with them.

Important prerequisites in the
implementation of multilateral environmen-
tal agreements include the linkage between
the extent to which developing countries
meet their treaty obligations and the provi-
sion to them of financial and technical
assistance

1.2 Reporting of Data as a
Monitoring Measure

Most environmental agreements
contain a requirement that national compli-
ance with environmental obligations be
reported by providing specific information
to the designated international organiza-
tions. The Montreal Protocol on Sub-
stances that Deplete the Ozone Layer pro-
vides for each party to report to the Secre-
tariat statistical data on its annual produc-
tion and consumption of ozone-depleting
substances.! The reduction in production
and consumption of ozone-depleting sub-
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stances is measured against the reported
baseline data. The data is also used to
determine the developing country status of
those countries perceived to be develop-
ing. In addition, each Party to the Protocol
has to report to the Secretariat the estab-
lishment and operation of a system for
licensing the import and export of con-
trolled substances.2

1.3 Monitoring as a Supervision
Technique By International
Institutions

The obligation to report information
on national implementation of environmen-
tal agreements provides the necessary evi-
dence for monitoring compliance at the
international level. Monitoring by interna-
tional institutions is a supervisory tool for
the Parties to assess the effective imple-
mentation of their treaty obligations. Thus,
effective monitoring of compliance with
environmental agreements depends on the
establishment of international institutions
that are empowered to take measures to
ensure compliance with the established
standards. In order for these institutions to
have a balanced assessment and easy
comparability of compliance information,
they develop guidelines and formats for
uniform data reporting.

Under the Montreal Protocol, for
example, the institutional structure com-
prised of the Secretariat, the Implementa-
tion Committee and the Meeting of the Par-
ties is responsible for assessing compli-
ance and providing guidelines to Parties on
matters related to data reporting. Under
this arrangement, the Secretariat has
designed formats for reporting data on pro-
duction and consumption of ozone-deplet-
ing substances by Parties and submitted
them to the Implementation Committee for
review after which they are approved by the
Meeting of the Parties for use in monitoring
compliance.

Non-governmental organizations
(NGOs), too, are part of this institutional
framework as they play important roles in
fostering compliance with environmental
agreements. Since their main task is to

inform public and raise concern, they can
provide relevant information to the appro-
priate treaty bodies and put pressure on
governments and other actors to comply.

1.4 Compliance Incentives

The incentives for implementation
and compliance with environmental agree-
ments are built within the agreements
themselves. For developed countries, but
also applicable to developing countries,
compliance incentives include full imple-
mentation of treaty obligations to avoid
trade sanctions, suspension of the opera-
tion of a treaty or of specific rights and priv-
ileges, whether or not subject to specific
time limits. Cooperation strategy among
Parties to remove obstacles, clarify issues,
and convince themselves to change their
behavior is yet another incentive for imple-
mentation of multilateral environmental
agreements.

In the case of developing coun-
tries, compliance incentives include capac-
ity building for developing countries
through establishment of financial mecha-
nisms, application of the principle of com-
mon but different responsibility in environ-
mental protection, and the transfer of tech-
nology to developing countries to enable
their compliance with treaty obligations.3
The incentives, some of which have been
extended to countries with economies in
transition, are conditional for developing
countries’ compliance with their treaty obli-
gations. For example, a linkage has been
created between the implementation and
compliance with the Montreal Protocol by
developing countries and provision of
financial assistance and transfer of technol-
ogy to them under the Protocol.4

1.4.1 Financial Assistance

The financial mechanism of the
Montreal Protocol was the first of its kind to
be created among the multilateral environ-
mental agreements to provide the type of
assistance required for building the capaci-
ty of developing countries to comply with
their treaty obligations. The mechanism
provides for the creation of the Multilateral
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Fund for providing financial and technical
co-operation, including the transfer of tech-
nologies to developing countries to enable
their compliance with the control measures.
However, the financial transfers from the
Fund are not open-ended as they are
meant to meet “agreed incremental costs”
for a transition period.> Of particular inter-
est is the use of financial “incentives” as a
tool for compliance with Protocol obliga-
tions. It is more effective if coupled with
monitoring to ensure that the obligations
are complied with than resorting to classi-
cal means of treaty enforcement, which
includes punitive measures.

The Global Environment Facility
(GEF) is another source of funding. In order
to avoid duplication of effort and not substi-
tuting for other sources of funds, the GEF
provides only complementary assistance
outside the Montreal Protocol financial
mechanism. This assistance goes to other-
wise eligible recipient countries with
economies in transition (CEITs), whose
activities, while consistent with the objec-
tives of the Montreal Protocol, is of a type
not covered by the Multilateral Fund.6

In the event that any Party is found
to be in non-compliance with Protocol obli-
gations, any funding is subject to the Non-
Compliance Procedure of the Montreal
Protocol, including notification of causes of
non-compliance, assessment of expected
delays in the implementation of control
measures, and a revised schedule of com-
mitments. Assistance is provided under
both the Multilateral Fund and GEF consis-
tent with the indicative list of measures that
might be taken by a Meeting of the Parties
in respect of non-compliance with the Mon-
treal Protocol to enable Parties in non-com-
pliance to comply with their Protocol obliga-
tions.

1.4.2 Common But Differentiated

Responsibilities

A common but differentiated
responsibility is one of the principles under-
lying the Montreal Protocol regime. In the
Montreal Protocol context, one aspect of
this principle is to allow developing coun-

tries to delay the implementation of control
measures to phase out ozone-depleting
substances for ten years. This measure is
also linked to the building of capacity of
developing countries by providing them
with technical and financial assistance from
the Multilateral Fund. It is also consistent
with the fact that states are unlikely to
adopt or obey agreements requiring them
to bear greater economic costs for the com-
mon good. The ozone layer, for example, is
a common good that is of concern to many
Parties and therefore unless the economic
burden of developing countries to comply
with the obligations for its protection is
shared by those Parties that are more eco-
nomically endowed, the former left on their
own will not be able to do so.

The principle of common but differ-
entiated responsibilities is also manifested
in other forms. Compliance assistance by
developed countries to developing coun-
tries under multilateral environmental
agreements is one of those forms whereby
the obligation of some state Parties to
assist others through capacity building is
part of their commitment to comply with the
objectives of the agreements. Assistance in
the form of experts and technicians by
developed countries to developing coun-
tries is part of the collective but differentiat-
ed responsibility under the Montreal Proto-
col.

The principle of common but differ-
entiated responsibilities is also relevant
when assessing compliance with environ-
mental obligations by “major Parties” which
are crucial in realizing the objectives of
some environmental. This aspect is valid in
a situation where a group of key Parties
would have a major impact on the success
of the environmental agreement. The Mon-
treal Protocol belongs to that category of
environmental agreements whose success
depends on the co-operation of major Par-
ties that are the largest producers and con-
sumers of ozone-depleting substances
although compliance by all Parties to the
Protocol is also important.

It would have been difficult for the
Parties to the Montreal Protocol to achieve
the current phase out of over ninety per
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cent of the total global production and con-
sumption of ozone-depleting substances
by 2002 had it not been for the full imple-
mentation and compliance with the control
measures of the Protocol by key Parties.
These include Australia, Canada, China,
France, Germany, India, Italy, Japan,
Netherlands, Russian Federation, Spain,
United Kingdom and United States of
America which were major producers and
consumers of the controlled substances at
the time of the conclusion of the Montreal
Protocol in 1987.7 They collectively com-
manded the near total global supply of
ozone-depleting substances. They were,
and still are, indispensable in the success
of the Montreal Protocol because the
majority of them, as opposed to developing
countries, are generally endowed with
more resources, both technical and finan-
cial, than is the case for the rest of the Par-
ties and therefore able to promote compli-
ance.

The application of the principle of
common but differentiated responsibility in
relation to compliance with environmental
obligations involves a process that
changes over time when the country’s
capacity to comply improves. It is an incen-
tive to join in the co-operative effort to pro-
tect the environment and without such co-
operation it would be difficult to realize the
objectives of the environmental agree-
ments. The transfer of technology to devel-
oping countries for the purpose of fostering
compliance with the environmental obliga-
tions also reflects the principle of common
but differentiated responsibility.

1.4.3 Transfer of Technology

The transfer of relevant technology
is one of the compliance incentives to
assist developing countries in the imple-
mentation of their environmental obliga-
tions under multilateral environmental
agreements. The Montreal Protocol com-
mits Parties to transfer the best available
environmentally safe substitutes and relat-
ed technologies to developing countries at
fair and most favorable conditions.8

The key elements of this provision

are the “best available technologies” to be
transferred to developing countries and
such transfers to “occur under fair and most
favorable conditions.” The technology
transfer under these conditions serves as a
mechanism for achieving the objectives of
the Montreal Protocol and at the same time
brings developing countries to the same
level as their counterparts, in terms of
accessing the up-to-date technology to
phase out controlled substances. The
required technology builds the capacity of
developing countries to comply with the
objectives of the Protocol because it is
offered under fair and most favorable con-
ditions.?

The implementation of the provi-
sion for technology transfer under the Mon-
treal Protocol has been a subject of some
important decisions of the Parties, which
emphasizes the need for effective imple-
mentation of financial co-operation and
technology transfer to developing countries
in complying with the control measures of
the Montreal Protocol. The significance of
the transfer of technology to developing
countries in the Protocol implementation
process is highlighted by its being tied up
with the adoption of new control measures
under the Protocol. In this connection, the
Parties decided in 1995 that additional
funding and technology transfer “to be
reflected in the replenishment of the Multi-
lateral Fund” must accompany any new
control measures.

1.4.4 Cooperation

There can be no effective imple-
mentation of transboundary environmental
problems such as those addressed by mul-
tilateral environmental agreements without
effective means of cooperation between
states. Cooperation plays an important and
effective role in information gathering and
provision of resources required to meet the
objectives contained in the agreements. In
addition, protection of the environment
requires very high levels of coordination
and cooperation between states on com-
plex activities, without which no single state
can, by unilateral action, succeed in the
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protection of transboundary environmental
problems unless it is a sole source of envi-
ronmental pollution.

2 CONCLUSION

The development and successful
implementation of compliance incentives
under the Montreal Protocol has had a pos-
itive effect to Parties to other multilateral
environmental agreements while develop-
ing their own mechanisms for implementa-
tion of those agreements. In this way, the
Montreal Protocol has made a significant
contribution to influencing the strengthen-
ing of implementation of multilateral envi-
ronmental agreements, which is its legacy.
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