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1 INTRODUCTION

According to a common definition,
“compliance” means the fulfillment by the
contracting parties of their obligations
under multilateral environmental agree-
ments and any amendments thereto, and
other arrangements.1 Implementation of
environmental obligations – when the
agreements require further specification
through the enactment of laws, regulations,
policies, and other measures and initiatives
– is a prerequisite for compliance. The def-
inition is indicative of the fact that theories
on compliance have focused on the per-
formance of states, disregarding the role of
other actors, such as international institu-
tions. The traditional framework for
approaching compliance is hierarchical and

focused on states. The latest literature
speaks of alternative compliance strate-
gies, such as sunshine techniques, incen-
tives, and sanctions. Despite the enhanced
compliance that the international communi-
ty has achieved by using these techniques,
on many occasions states still do not per-
form well. As a result, even the objective of
the agreement could be nullified.

However, environmental agree-
ments have evolved over time.2 More
recently, they tend to include as recipients
of the obligations they impose, not only
states, but also many other actors, includ-
ing various international institutions. As a
result, current policymakers should under-
stand compliance as a multi-level issue.
International organizations are compliance-
monitoring bodies, compliance-facilitation
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bodies, and recipients of obligations
imposed by environmental regimes to
which they must themselves comply. The
question is: what structures and decision-
making processes do international institu-
tions have to adopt in order to be able to
respond more effectively to the needs of
the related environmental regimes, assist
the states to comply with their obligations
under these regimes, and most of all, be
able to comply with their own obligations?

1  CURRENT CONTRIBUTION OF
ADMINISTRATIVE ORGANS TO
COMPLIANCE EFFORTS

1.1 Dissemination of Information,
Consultation, and Compliance
Monitoring 
Until recently, the role of the inter-

national institutional arrangements in facili-
tating compliance was limited to hosting
meetings of the member-states or dissemi-
nating information. Secretariats to interna-
tional agreements play an important role in
securing compliance by member countries
and targeted non-state actors. They have
substantial influence in part because they
may be the only bodies with comprehen-
sive knowledge of the extent to which par-
ties are complying. When necessary, the
secretariats – assisted by expert bodies –
provide valuable information to states on
how better to comply with their obligations,
since compliance with international
regimes, particularly the environmental
ones, is apt to require a degree of scientif-
ic and technical expertise that not all coun-
tries possess. For example, scientific bod-
ies working in the framework of the
Mediterranean Action Plan (MAP/UNEP)
offer this kind of assistance to the signato-
ry states.3 In many instances, guidance on
the ways that states could comply with their
obligations is required, i.e. when there is no
clear explanation of the steps a state needs
to take in order to comply with its obliga-
tions under the agreement. Accordingly,
intergovernmental organizations could be
resources of technical assistance, legal
assistance, and know-how transfer, partic-

ularly at the stage of drafting national legis-
lation to implement international provisions. 

Indeed, the role of international
institutions in ensuring implementation and
compliance has evolved over time. Cur-
rently, international bodies are directly
engaged in the implementation, compli-
ance, and enforcement procedures. Con-
ventions may provide for the establishment
of specific administrative positions, such as
an enforcement officer in the Convention
for the International Trade of Endangered
Species (CITES); the development of a for-
mal link with industry, as in the Montreal
Protocol; and the establishment of scientif-
ic and technical assessment bodies, as in
the Montreal Protocol and the Persistent
Organic Pollutants (POPs) Convention.4
Despite these developments, compliance
still remains an issue – raising the question
of whether further empowerment of the
international administration through a real-
location of powers between states and the
international organization’s expert bodies,
and an elevation of the role of those expert
bodies, could promote compliance, and if
so, under what conditions.

1.2 The Methyl Bromide Case
There are many ways that a state

might not comply with its international obli-
gations. Usually, states try unlawfully to
unbind themselves from obligations that
they have previously undertaken. In other
cases, states might exercise their discre-
tionary power in a way contrary to the spir-
it and the purpose of the environmental
regimes, or they might use an “escape
clause” to unbind themselves from previ-
ously accepted obligations. In these cases,
the states may comply with the letter, but
not with the substance, of the law. This type
of “disguised” non-compliance is difficult to
detect and cope with. Until recently, these
cases were dealt with by the states or the
political organs of the institutions, which are
comprised of representatives of the states
and which could decide the non-compli-
ance issue based on political criteria not
necessarily relevant to the object and pur-
pose of the agreement. The participation of
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administrative and expert bodies in the
evaluation process for such cases – e.g., in
cases of retreat from previously accepted
obligations – has to a certain extent limited
the abuse of discretion and use of the
escape clauses contrary to the spirit and
purpose of the agreement. However, states
hold the final decision-making power. Inter-
national administrative and expert bodies
could only make recommendations on
these issues and not take any authoritative
decision or action against the “non-comply-
ing” party. One wonders whether the situa-
tion could be improved by giving these bod-
ies further powers.

Such is the case under the Montre-
al Protocol for Substances that Deplete the
Ozone Layer, which contains an escape
clause for countries to unbind themselves
from previously adopted obligations, e.g.
the ban on the use of ozone-depleting sub-
stances. According to the escape clause,
the states may decline to enforce the ban if
the use of the substance is critical, the ban
may result in a “significant market disrup-
tion”, and “there are no technically and eco-
nomically feasible alternatives or substi-
tutes”.v Whereas, under previous regimes,
the signatory state or the political body
(Meeting of the Parties) would have been
the sole evaluator of a use as critical, there
is now an expert body – the Technology
and Economic Assessment Panel – that
intervenes in the decision-making proce-
dure and provides feedback. A recent case
under the exemption for critical use is the
application of the U.S. to unbind itself from
the obligation to ban the use of Methyl bro-
mide on financial grounds, namely the risk
to tomato and strawberry production (espe-
cially in the state of California). 

Methyl bromide has been used
worldwide since the 1930s as a pre-plant
soil fumigant to control insects, pathogens,
and weeds. It has also been used for quar-
antine and pre-shipment application.
Because of its effectiveness, Methyl bro-
mide is one of the very few chemicals that
were approved for broad-spectrum use in
agriculture and pest control globally. In
1992, the Parties to the Montreal Protocol
recognized Methyl bromide as contributing

to the depletion of the ozone layer. Indeed,
Methyl bromide is a potent ozone-depleting
chemical, with a potential – ‘atom-for-atom’
– to destroy 60 times more stratospheric
ozone than chlorine from CFCs. It is also
highly toxic to humans. Accordingly, the
Parties agreed to freeze the production and
importation of the substance in industrial-
ized countries in 1995 at the 1991 levels.6
In 1997, the Parties to the Protocol agreed
to a complete elimination of MeBr in indus-
trialized countries by 2005, with interim
reductions and with some exemptions for
quarantine and pre-shipment uses.7 In
1998, the U.S. amended the Clean Air Act
to adopt the phase-out date established
under the Montreal Protocol, but in 2003,
applied for an exemption from the Methyl
bromide ban. The U.S. held that the use of
methyl bromide was critical for its economy,
because tomato and strawberry farmers in
California could not replace it with any
other substance as cost-effective. The U.S.
applied through the critical use clause and
got an extension for some uses of Methyl
bromide until 2007. Currently, in 2005, the
U.S. has reapplied for a renewal of the
extension, which it seems very possible
that it will get. Methyl bromide still remains
in use.

Although the substitution of Methyl
bromide is technically possible, a country
may choose not to ban the substance after
a cost-benefit analysis, even if it agreed to
do so. In this legitimate non-compliance
case, the expert bodies of the Ozone
Regime have a say. The Methyl Bromide
Technical Options Committee, the basic
committee of the the Technology and Eco-
nomic Assessment Panel that mainly deals
with MeBr cases, renders recommenda-
tions to the Meeting of the Parties. Irre-
spective of the recommendations of the
expert bodies, however, the Meeting of the
Parties always has the last say. This proce-
dure allows for decisions potentially
grounded only on political criteria,8 and
illustrates that even one of the most suc-
cessful compliance regimes, such as the
Ozone regime, allows for non-compliance
opportunities. With the last say always
remaining with the states, the states have a



“security valve” when they decide to enter
stringent legal regimes. 

Perhaps compliance would be
more easily achieved if scientific checks
and balances were imposed for the charac-
terization of a chemical use as “critical,” for
evaluation of the cost-effective and techni-
cally possible alternatives to ozone-deplet-
ing substances, and for other relevant
issues. If these evaluation tasks remained
mainly with the expert bodies, and the
expert bodies could have decision-making
powers, it could avoid this type of non-com-
pliance by the states. However, the delega-
tion of such powers to the expert bodies of
the international institutions will not be with-
out strong opposition from states, individu-
als, and other actors in the international
scene. Ways to delegate power to expert
bodies of the intergovernmental institu-
tions, in order to achieve advanced imple-
mentation and compliance with the envi-
ronmental regimes with the aim of strength-
ening the efficiency of international admin-
istration, are among the subjects of the new
field of Global Environmental Administra-
tive Law studies.

3 THE POTENTIAL CONTRIBUTION OF
GLOBAL ADMINISTRATIVE LAW TO
COMPLIANCE ISSUES

3.1 The Emerging Field of Globa
Administrative Law
According to the definition that the

leading Global Administrative Law
Research Project of New York University
School of Law has given, “global adminis-
trative law” is “the body of law that compris-
es the structures, procedures and norma-
tive standards for regulatory decision-mak-
ing including transparency, participation,
and review, and the rule-governed mecha-
nisms for implementing these standards
that are applicable to formal intergovern-
mental regulatory bodies; to informal inter-
governmental regulatory networks; to regu-
latory decisions of national governments,
where these are part of or constrained by
an international intergovernmental regime;
and to hybrid public-private transnational

bodies.”9 “Global administrative law” cov-
ers a broad spectrum of action. It refers to
the structures and internal organization of
an international institution, to the compe-
tence of the bodies within the institution, to
the relationships among them, to the rela-
tionships between the administrative and
the political bodies that comprise the inter-
national organization, as well as the rela-
tionships among the administrative bodies,
national governmental bodies, and other
entities. Furthermore, Global Administrative
Law governs all the activities of the organs
that belong to the administration of an insti-
tution, even activities that are not tradition-
ally administrative. On the international
level there is no separation of powers. The
international administrative bodies enjoy
legislative powers and promulgate internal
regulations and rules, applicable directly on
the member-states of an intergovernmental
organization, individuals and actors. This
legislative function is usually based on their
expertise and serves the further specifica-
tion of the framework regimes that govern
the international organizations and the mul-
tilateral agreements that these administra-
tive organs serve.10 Further, various admin-
istrative organs hold supervisory and
quasi-judicial powers. Within this conceptu-
al framework, the body of law that will
potentially govern the administrative action
of international arrangements with compe-
tence on environmental issues defines
“global environmental administrative law.”
The question is whether and how this
emerging instrument, could contribute to
achieving enhanced compliance with the
international environmental regimes.

3.2 Global Environmental
Administrative Law as the
new modus operandi
The rising body of global environ-

mental administrative law could create a
new modus operandi for the existing inter-
governmental organizations with compe-
tence on environmental issues, based on
sorting out the most successful organiza-
tional and regulatory decision-making mod-
els based on  compliance and optimization
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of the system models.11 The above case
may suggest for example that global envi-
ronmental administrative law should pro-
vide for the empowerment of administrative
and expert bodies in the pursuit of imple-
mentation and compliance with environ-
mental obligations. In cases that require
expertise and not just political judgment,
such empowerment could occur either
through the appropriate restructuring of the
environmental regimes so that expert bod-
ies are included in every decision-making
process, or by the delegation of some law-
making powers to expert bodies. The way
to organize such redesign could be through
an international (environmental) adminis-
trative procedures act. Such an act could
be built on the following principles, among
others. 

Power of initiative and proposal:
the Secretariat and the expert bodies of the
international organizations should have the
power to take the initiative and make pro-
posals for the identification of non-compli-
ance cases and their evaluation, and initia-
tion of non-compliance procedures. Apart
from the non-compliance cases, the power
of initiative and proposal could apply also to
amendments of the organization’s treaties,
the conclusion of new treaties, inclusion of
new issues in the agenda for negotiations,
and directing research. Similar power is
held, for example, by the Secretary of the
Codex Alimentarius Commission and the
administration under the Montreal Protocol. 

Opting-out procedures and quasi-
legislative powers: institutions with compe-
tence on environmental issues should
adopt decision-making processes and reg-
ulatory lawmaking procedures in ways sim-
ilar to the so-called “technical” organiza-
tions. Global intergovernmental organiza-
tions with competence on specific environ-
mental issues, such as the International
Civil Association Organization, the World
Meteorological Organization, the Food and
Agriculture Organization, and the World
Health Organization, are able to amend
technical and other regulations that
become binding on their member-states
without any further act of ratification. In this
way the states cannot avoid compliance

with their obligations through contrary leg-
islation or absence of appropriate imple-
menting legislation. It prohibits the states
from acting against the purpose of the pri-
mary rules. For example, the International
Civil Association Organization adopts envi-
ronmental standards on aircraft engine
emissions and aircraft noise according to
art. 37 (e) and (k) of the Convention on
International Civil Aviation (Chicago Con-
vention).12 The administration of the Inter-
national Maritime Organization clearly
declared that when its decision-making
structure was based solely on political bod-
ies, they could not achieve any satisfactory
results on progressive lawmaking and gov-
ernance. After having adopted similar law-
making procedures, International Maritime
Organization demonstrated success at the
mitigation of sea pollution by oil.13 Interna-
tional secretariats supporting multilateral
environmental agreements and other
expert bodies and committees that work
under models similar to the above-men-
tioned “technical” organizations are also
considered to be successful. These entities
participate in the lawmaking process
through the enactment of technical regula-
tions in annexes or amendments to con-
ventions and have a stronger role at the
implementation stage of the convention. In
addition, these procedures better serve the
quick adaptation of international environ-
mental law to new technological evolutions,
enhance the speed of response to environ-
mental emergencies, and avoid the slow-
ness that political negotiations de novo
may cause. If an environmental regime
requires the use of Best Available Technol-
ogy, for example, then the identification of
the Best Available Technology and its appli-
cation may happen quickly through the
enactment of legislation promulgated by
international administration, whereas
states may delay such legislation on pur-
pose, resulting in non-compliance. Within
the framework that general primary rules
create, being the constituent instruments of
intergovernmental organizations, multilat-
eral environmental agreements,14 and
“main” protocols15 – and according to pro-
cedures established by them – some cate-

 



gories of secondary, more detailed, imple-
menting laws serve to specify the primary
laws. This secondary law could be promul-
gated exclusively by expert bodies. These
rules could be provisions in annexes, rules
of technical nature, rules specifying obliga-
tions already accepted by the political
organs, rules that do not impose legal obli-
gations, rules that do not impose additional
costs to states, or laws fully justified by
clear science.16 Notably, Global Administra-
tive Environmental Law has to identify
more criteria for categorizing these “sec-
ondary” rules. 

The duty to give reasons: A further
example of a promising procedure required
by an international administrative act could
be the “duty to give reasons”. In the case of
a debate between the consultative body
and the decision-making body, the latter
could either adopt rules according to the
proposal of the consultative body, or if they
choose to adopt different legislation, they
should either justify their different decision
or abstain from the regulation.17 In the
Methyl Bromide case, for example, the
Meeting of the Parties would have to justify
its decision, if it decided to abstain from the
recommendations of the Technology and
Economic Assessment Panel and Methyl
Bromide Technical Options Committee. A
similar duty to give reasons exists in the EC
Treaty (art. 253). Both civil law and com-
mon law legislation have adopted rules
similar to the duty to give reasons.18

Post-legislative scientific review:
Apart from democratic checks and bal-
ances, scientific checks are also neces-
sary. Procedures should be adopted so that
rules of international environmental law
could be examined for their scientific valid-
ity. A post-legislation scientific review
requirement for technical regulations
adopted by either the international bodies
or by states could be adopted. In the U.S.
legal system, this post-legislative scientific
review is combined with the judicial review.
Judicial review at the very end “is the most
effective means to ensure the accountabili-
ty of the regulators.”19

Such delegation would unavoid-
ably create issues of democratic represen-

tation and accountability. Despite the
necessity of a science-based administra-
tive and lawmaking system for the environ-
mental issues, the democratic principle
raises limits to the delegation of lawmaking
powers to expert bodies.20 To face these
issues, Global Administrative Law may
suggest the application of administrative
procedures that could ensure internal and
external accountability of the work of the
administration and expert bodies,xxi infor-
mation disclosure,21 transparency in deci-
sion-making, and democratic checks and
balances on the acts and laws by interna-
tional administration.

3 CONCLUSION

Long lasting issues, such as non-
compliance, require new approaches.
International institutions have an important
role to play in compliance reinforcement
through either compliance monitoring and
provision of assistance to states to achieve
compliance, or through more direct partici-
pation towards the implementation of the
environmental regimes and the develop-
ment of review mechanisms of states’
behavior. The reinforced status of the inter-
national institutions and expert bodies,
although justified on grounds of effective-
ness, should comply with the democratic
governance requirement. The development
of an international environmental procedur-
al act applicable to all international institu-
tions with environmental competence is
necessary. The emerging body of Global
Administrative Law could provide the
framework for the restructuring of interna-
tional institutions and for the promulgation
of procedural rules. Successful examples
of governance at either the national,
regional, or international level need to be
studied, to draw out the appropriate rules to
govern international environmental
regimes.
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